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International commercial arbitration is undertaken for the purpose and in the confidence 
that an award emanating therefrom is binding, recognizable and enforceable between the 
parties. Recognition and enforcement give rise to legal issues because while awards may 
be obtained by private parties or companies, recognition and enforcement depend on the 
state through its judicial arm, the courts. There might be conflicts between the 
successful parties’ aspirations and those of the state or the court that must recognize and 
enforce an award. The procedure is therefore key. This thesis seeks to analyse the rules 
relevant to the recognition and enforcement of foreign arbitral awards in Kuwait and 
also to evaluate the effectiveness of Kuwait’s recognition and enforcement framework, 
especially against the backdrop of article V (1) and (2) of the New York Convention. 
Kuwait derives its laws mainly from Islamic law, Islamic jurisprudence, local customs, 
international conventions and international law. Kuwaiti’s statutory laws largely meet 
international standards but with some reservations. In particular, the recognition and 
enforcement of foreign arbitral awards is largely subjected to Islamic law and principles 
as arbitral awards must usually be registered in Kuwaiti courts and be validated by 
judges, who are constitutionally bound to adhere to the supremacy of Islamic law and 
values. Nevertheless, this study establishes that Kuwaiti laws and practices on 
recognition and enforcement of foreign arbitral awards for the most part have applied 
the rules and standards stipulated in the New York Convention, albeit restrictively. 
However, deviations exist between the Arabic text of the New York Convention and the 
actual text of the Convention. These deviations do not necessarily hamper the effective 
recognition and enforcement of foreign arbitral awards, but in some respects they render 
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CHAPTER 1: INTRODUCTION 
1.1 Introduction 
Arbitration clauses between contracting parties have become a salient feature in international 
trade.
1
 They instil confidence in the parties to trade and also encourage investments with the 
knowledge that in the event of any wrong, there will be a remedy with some form of 
compensation. When awards are made in favour of a party, they engage the machinery of the 
state through the courts, for recognition and enforcement of such awards.
2
 The courts have the 
discretion to enforce or deny such awards.
3
 A breach of contractual obligations where parties 
have an arbitral clause will lead to an arbitral award in favour of the aggrieved party. The award 
would, however, be of inconsequential benefit to the party in whose favour it is issued, if it 
cannot be recognized or enforced. Since enforcement of arbitral awards is a preserve of the state, 
it follows that foreign arbitral awards may be susceptible to non-recognition or failure of 
enforcement if the enforcing state has reservations about the award.
4
 
To deal with that issue, various international legal instruments have been formulated following 
threats of non-enforcement of foreign arbitral awards and there have been concerted international 
calls for a homogeneous legal framework, for the recognition and enforcement of foreign arbitral 
                                                 
1
 Katherine Lynch, The Forces of Economic Globalization: Challenges to the Regime of International Commercial 
Arbitration (Kluwer Law International 2003) 127-31; Azemi Atiya, Kuwaiti Arbitration Law, Study of Internal 
Arbitration Law Rules under Kuwaiti Procedures Law (University of Kuwait 2012) 417-521; Ahmad Alsamdan, 
International Arbitration & Foreign Arbitration in the Kuwaiti International Private Law (Arab Renaissance House 
1999) 66-160; Iqbal Alqallaf, Arbitration in the State of Kuwait (Arab Renaissance House 2006) 150-152; Pierre 
Bourdieu, international commercial arbitration and the construction of a transnational legal order (the university 
of Chicago press 1996) 311-317; Stuart Dutson, Andy Moody and Neil Newing, international arbitration (global 
law and business 2012) 7-8; Gary Born, international arbitration, law and practice (Kluwer Law International 
2012) 4; Christian Buhring-Uhle, arbitration and mediation in international business (Kluwer Law International 
1996) 39-55; Samir Saleh, Commercial Arbitration in the Arab Middle East, A Study in Sharia and Statute Law 
(Mid- country press, London, Graham and Trotman 1984) 20-21; W Michael Reisman, W Laurence Craig, William 
Park, Jan Paulsson, international commercial arbitration, cases, materials and notes on the resolution of 
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awards and arbitration agreements. A notable international legal framework calling upon 
member states to recognize and enforce foreign arbitral awards is the United Nations Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards,
5
 known as ‘the New York 
Convention 1958’ (NYC).
6
 Kuwait acceded to the NYC on 28 April 1978. As a signatory to the 
NYC, Kuwait is expected to promote its objectives and to facilitate the recognition and 
enforcement of foreign arbitral awards. It should be noted however, that such compliance is not 
guaranteed, as the NYC
7
 provides that recognition and enforcement of an award may be refused 
at the request of the party against whom it is invoked. Thus, the possible problematic recognition 
and enforcement of foreign arbitral awards in Kuwait and other member states is a concern 
mainly because of overuse or abuse of the article V exceptions; effective international dispute 
resolution may be jeopardized among contracting parties.  This is one of the bases of this study.
8
 
The research examines the need to enact sufficient enforcement mechanisms in regard to 
enforcement of foreign arbitral awards for better cooperation of GCC
9
 states under the 
Cooperation Council for the Arab States of Gulf (CCASG).
10
 The thesis examines the intricacies 
in enforcement of foreign arbitral awards in Kuwait and Gulf states that are signatories to the 
NYC. The researcher examines the application of the school of theology under Islamic 
jurisprudence or Fiqh, and how the application and interpretation in Kuwait have hindered the 
                                                 
5
 The Convention on the Recognition and Enforcement of Foreign Arbitral Awards was adopted by a United Nations 
diplomatic conference on 10 June 1958 and entered into force on 7 June 1959 (330 UNTS 3); New York Convention 
on Recognition and Enforcement of Foreign Awards 
<http//www.unicitral.org/uncitral/en/uncitral_text/arbitration/NYconvention_status.html> accessed 30 May 2016. 
6
 Kenneth R Davis, ‘Unconventional Wisdom: A New Look at Articles V and VII of the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards’ (2002) 37 Tex Intl LJ 43, 57; Alan Redfern, ‘Having 
Confidence in International Arbitration’ (2003) 57 DispResol J 60, 61. 
7
 NYC, V1(a) and 2(b). 
8
 Xiaohong Xia, ‘Enforcement of the New York Convention in China’ [2011] International Commercial Arbitration 
Brief 20-24. 
9
 The Gulf Cooperation Council (GCC) was established in an agreement concluded on 25 May 1981 in Riyadh, 
Saudi Arabia between: The Kingdom of Saudi Arabia, The Kingdom of Bahrain, the United Arab Emirates, Kuwait, 
Qatar and Oman.  
10
 The Cooperation of Council For the Arab States of the Gulf, Secretariat General <http://www.gcc-





recognition and enforcement of foreign arbitral awards.
11
 The research concludes that while 
Sharia affects the enforcement of foreign arbitral awards, the main problem of enforcement is 
due to the judicial interpretation of the arbitration clauses of the Civil Code on Commercial 
Procedure and the rigid application of the NYC.
12
 Issues are also as a result of, the United 
Nations Commission on International Trade Law (UNCITRAL)
13
 Convention when a matter of 
arbitrability and enforcement of a foreign arbitral award is brought to their attention. There is a 
need in Kuwait to enact rules relating to the recognition and enforcement of foreign arbitral 
awards which promote harmony between Sharia law and norms of international arbitration with 
the Civil Code on Commercial Procedure.
14
 
1.2 The Problem 
The gross domestic product (GDP) and contribution to the world economy of member states of 
the Gulf Cooperation Council  (GCC)
15
 are as follows: Oman’s GDP is 70.25 Billion Dollars, 
contributing 0.11% to the global economy,
16
 Qatar’s GDP is 166.91 Billion Dollars, contributing 
0.27% to the global economy,
17
 the UAE’s GDP is 370.29 Billion Dollars, contributing 0.60% to 
the world business GDP value,
18
 Bahrain’s GDP is worth 32.22 Billion Dollars, contributing 
0.05% to the world GDP,
19
 Saudi Arabia’s GDP is 646 Billion US Dollars, contributing 1.04% to 
                                                 
11
 Ian Edge, Islamic Law and Legal Theory (Dartmouth 1996) Xvi. 
12
 NYC, art V (1). 
13
 Model Law 1985. 
14
CCP, art 130; UAE application of Foreign Arbitral Awards, with domestic courts whereby all foreign arbitral 
awards are now excluded from enforcement. 
15
Brent Radcliffe, Countries with Fasters and Slowest GDP Growth February 8
th
 2013 < 
http://www.investopedia.com/financial-edge/0213/countries-with-the-fastest-and-slowest-gdp-growth.aspx> 
accessed 11 December 2016; Abdullah Alrumaih, Arbitration in the GCC States, Arbitration General Framework in 
the GCC in accordance with the latest amendments including new Saudi Arbitration System 2012, Arbitration 
Development, Arbitration Agreement, Arbitration Panel, Arbitration litigation, Arbitral Award (Arab Renaissance 
House 2013) 368-393; Ahmad Abdultawab, Arbitration Agreement and Related Pleas, Comparative Study of the 
GCC Laws (Arabian Renaissance House 2008) 137-227. 
16
 <http://www.tradingeconomics.com/oman/gdp> accessed 11 December 2016. 
17
 <http://www.tradingeconomics.com/qatar/gdp> accessed 11 December 2016. 
18
 <http://www.tradingeconomics.com/united-arab-emirates/gdp> accessed 15 December 2016. 
19







 and Kuwait’s GDP is 112.81 Billion Dollars, contributing 0.81 to the global 
economy.
21
 Overall, GCC states contribute 2.88 % to the net global GDP. GCC’s GDP is worth 
995.97 Billion Dollars, compared to China’s
 22
 which is 10866.44 Billion Dollars. With a global 
GDP of 17.35%, Europe
23
 is worth 1622.46 Billion Dollars with a GDP of 28.18 % across the 
Member States; the USA
24
 is worth 1794 Billion Dollars with a GDP of 28.95% of the global 
economy.  
However, when it comes to dispute resolution, GCC Corporations and their trading partners 
hardly resort to Kuwait, Saudi Arabia and Bahrain
25
 or use GCC-based arbitration centres, 
raising the question of patriotism among other things. The reason for this is common to all GCC 
countries that have been accused by some of establishing ‘dead’ arbitration centres instead of 
active ones.
26
 Kuwait, for instance, is a signatory of the NYC (1958),
27
 which is the basis of the 
Modern UNCITRAL Law. Nonetheless, Kuwait has entered a reservation against Article I of the 
Convention,
28
 rendering foreign arbitral awards unenforceable without prior approval/review of 
                                                 
20
 <http://www.tradingeconomics.com/saudi-arabia/gdp> accessed 11 December 2016. 
21
 <http://www.tradingeconomics.com/kuwait/gdp> accessed 11 December 2016. 
22
 <http://www.tradingeconomics.com/china/gdp> accessed 12 December 2016. 
23
< http://www.tradingeconomics.com/european-union/gdp> accessed 12 December 2016. 
24
 <http://www.tradingeconomics.com/united-states/gdp> accessed 12 December 2016. 
25
 The reservation of art 1(3) of the New York Convention <http://www.newyorkconvention.org/countries > 
accessed 13 December 2016. 
26
 El Sayed Almarakebi, Arbitration in the GCC States and to What Extent it is Affected by State Sovereignty 
(Arabian Renaissance House 2001) 109-118; Abdultawab (n 15) 139-220. 
27
The accession of the State of Kuwait to the Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards in 1978.Where in ratification of the Convention it put some reservation under reciprocity, under art 1(3), of 
the NYC. Kuwait reserved that” Convention does not mean in any way recognition of Israel or entering with it into 
relations governed by the convention thereto acceded by Kuwait. <http://www.newyorkconvention.org/countries> 
accessed 13 December 2016. 
28
 Reservation means that when a state of Kuwait entered the New York Convention but did not entirely enforce it. 
In other words, the main objective of the convention was universality or international recognition and enforcement 







 This makes the status of foreign arbitral awards in Kuwait uncertain.
30
 It 
undermines the autonomy of the parties to disputes.
31
 It escalates and lengthens dispute 
resolution. It duplicates the costs of dispute resolution, whereby a party who agreed under the 
arbitration agreement (party autonomy) is forced to seek court approval for enforcement of a 
foreign arbitral award.
32
 It creates conflicts between arbitration and litigation. The parties choose 
arbitration to avoid duplication of resources (litigation and arbitration) and lengthy periods in the 
courts.
33
   
The fact that Kuwait is subject to Islamic Law,
34
 which is not compatible with circular 
perspective, is also an impediment to non-Islamic countries or persons, who due to patriotism 
choose to go to other centres, such as Qatar, Dubai, London, Paris and Hong Kong. Such centres 
are more arbitration-friendly and can be trusted to enforce foreign arbitral awards without any 
court approval.
35
 In Kuwait, interest (riba)
36
 is not allowed due to public policy.
37
 Foreign 
investors, due to uncertainty, will not go to a country like Kuwait that is not friendly to 
investors.
38
 Arbitration only becomes meaningful if the party to arbitration has trust that the 
foreign arbitral award will be enforced without any hindrances.
39
  
                                                 
29
 Kuwait CCP art 183, 175 and 185. 
30
 Kuwait ratified NYC in 1978. In other words, it should be the champion of recognition and enforcement of 
foreign arbitral awards. Other GCC states for example: Saudi Arabia ratified NYC in 1994; Oman ratified NYC in 
1999 (Decree N.13 0f 1997), Bahrain Ratified NYC in 1988 (Decree Law No. 14 of 1988), Qatar ratifies NYC on 
30
th
 December 2002, UAE ratified and gazetted NYC in official UAE Gazette on 21 August 2006. It should be noted 
UAE, Qatar and Oman have no reservations; this has made Qatar, Oman, UAE states International Centres for 
enforcement of arbitral awards classified as foreign awards.  
31
 The Quran the highest Source of Sharia, which recommends to respect autonomy of the parties’ as provided in “O 
ye who believe fulfil (all) obligations.” (Surat Al-Maid 5:11) English Translation of Yusf Ali. 
32
 CCP art 185, 187 and 186. 
33
 Alan Redfern and Martin Hunter (with Nigel Blackaby and Constantine Partasides), Law and Practice of 
International Commercial Arbitration (Sweet and Maxwell 2004) 560. 
34
 Kuwait Constitution art 2. 
35
 CCP art 177. 
36
 Ibrahim Warde, Islamic Finance in the Global Economy (Edinburg University Press 2000)55-59. 
37
 CCP art 199 (a) (d). A foreign arbitral award will not be enforced in Kuwait if it violates public policy or morals 
under Kuwait Law, for example, interest of an award by a tribunal conflicts with public policy of Kuwait. 
38
 Ibid art 183, an award must be in Arabic, this creates tension non-Arabic Countries. 
39





With diversification of economies foreigners invest in other services, for example, construction, 
hospitality or any other service provision industry. In their agreement to arbitration, the suppliers 
or investors want to be assured that they have a system of dispute resolution. An arbitration 
mechanism offers prompt solutions to any disputes that may arise, without having to rely on the 
courts for recognition and enforcement of foreign arbitral awards.  
Given the reduction in oil prices, Kuwait’s exclusive dependency on oil will affect its economic 
power, hence this problem needs an urgent solution. Meanwhile, it must be noted that Kuwait 
has a stronger currency (0.39 Kuwait Dinar is equal to 1 US Dollar) than, Bahrain (0.37 Bahrain 
Dinar equivalent to 1 US Dollar). By comparison, 0.38 Oman Riyal equals 1 US Dollar, 0.69 
British Pound is equal to 1 US Dollar, and 0.92 Euro is equivalent to 1US Dollar. Indeed foreign 
investors are keen to invest in strong economies, like that of Kuwait. Kuwait has a poor 
arbitration regime which renders the country unattractive to them. Investors instead choose 
places such as Dubai and Qatar, that have ratified the NYC without any reservation. This creates 
universality of enforcement of foreign arbitral awards, which is the main aim of the NYC. It 
should be noted that throughout the world, all countries use all possible means to attract foreign 
capital for direct investment.
40
 In the case of Kuwait, the issue of foreign investment has not 
been given adequate consideration,
41
 owing to the large returns from oil production that the 
country enjoys. This means the state depends only on oil production. Hence, when unexpected 
market turbulence surfaces, the Kuwaiti economy is severely affected due to inflation and 
excessive dependency on oil. It is of great importance to note that Kuwait strives to find 
alternative sources of income for its economy, by opening doors or encouraging the private 
sector and calling for international investors.  
                                                 
40
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Foreign investors would be a solution to the problem of over-dependency on oil, if they could 
find a favourable legal ground to protect the prosperity of their business. Such investment will 
only increase on a par with Dubai and Qatar if Kuwait fully endorses the NYC without any 
reservation. Dubai and Qatar have attracted multi-billion dollar foreign investments, because 
investors trust their legal system; assured that when a foreign arbitral award is granted by the 
tribunal it will be automatically enforced without facing court proceedings. 
The thesis examines how foreign arbitral awards can be recognized and enforced in Kuwait. 





 mainly the NYC. It should be noted that the NYC also known as the Convention 
on Recognition and Enforcement of Foreign Arbitral Awards, requires courts of contracting 
countries to enforce both arbitration agreements and arbitration awards.
44
 The reservation of the 
NYC under Article 1 may hinder foreign states from coming to Kuwait, especially those that are 




The interpretation of the NYC in Arabic conflicts with the English version in application of the 
NYC under Article V (2); the Arabic version specifies that
46
 the courts “shall” enforce foreign 
arbitral awards, whereas the English version provides that the courts “may” enforce foreign 
arbitral awards. Furthermore, the English version provides more discretion to the courts to 
enforce foreign arbitral awards than the Arabic version. There is a need to reconcile the 
application of the NYC, so that the Arabic version is compatible with the original English 
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version of the NYC, compatibility affects clarity for foreign investors.
47
 Accordingly, this thesis 
aims to provide solutions to this problem also seeking to provide awareness to non-Islamic 
states, if they are to attempt to enforce foreign arbitral awards in Kuwait. This thesis also 
examines how Kuwait may try to reach a compromise with non-Islamic states. 
1.3 Aims and Objectives 
The thesis examines the Islamic principles on arbitration, their influence on the interpretation of 
arbitration disputes will be analysed in this thesis. In order to make a contribution in this area, 
the thesis will further examine the legal framework for recognition and enforcement of foreign 
arbitral awards in Kuwait. Specifically, it will examine the extent to which Kuwaiti courts 




The study will analyse the rules on recognition and enforcement in Kuwait, with the aim of 
assessing their effectiveness and the extent to which the relevant legal framework could be 
reformed to meet the global standards contemplated by the NYC
49
 and related international 
regimes. 
The study will also suggest and explore various recommendations for effective enforcement laws 
for foreign arbitral awards in Kuwait. In evaluating Kuwaiti domestic laws that govern 
arbitration (namely, secular laws and relevant Islamic laws),
50
 benchmarks will be drawn from 
international law standards, principles, and perspectives as depicted in the NYC
51
 and other 
treaties binding on Kuwait. Since Kuwait is a signatory to these instruments, it is of great 
importance that they are applied with no rigidity of Islamic law.
52
 The lack of compliance with 
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rules and procedure therefore calls for substantive change in matters regarding the recognition 
and enforcement of foreign arbitral awards in Kuwait. 
The study will also highlight the nature of arbitration in Kuwait, an Islamic state and a member 
of the Gulf Cooperation Council (GCC), and how this relates to international doctrines. The 
study will explore arbitration in Islam and elucidate Islamic perceptions of certain issues relating 
to arbitral awards for the purpose of enforcement. The thesis will aim to examine the religious, 
social, and economic justifications which underpin enforcement of arbitration awards in Islam 
and explain whether or not from this perspective the enforcement of a foreign arbitral award 
agrees with international standards, why this is so, and what can be done to improve the status 
quo. Since Kuwait is a member of the GCC and OPEC, it is important for Kuwait to meet the 
international standards in order to attract not only GCC states but also other countries that are 
oil-producing such as Iran, Nigeria, and Venezuela. Hence Kuwait must aim to become the best 
centre for dispute resolution under arbitration agreements and the NYC in order to be able to 
successfully enforce awards. Without recognition and enforcement of foreign arbitral awards, 
arbitration becomes meaningless. 
Kuwait is a signatory to the NYC and a GCC member, however, it has not taken major steps 
towards enforcement of foreign arbitral awards, in its economic development. Although the 
United Arab Emirates (UAE) has recently joined the NYC (later than Kuwait), it has previously 
supported the NYC and Dubai is now a centre of arbitration within the Gulf states. For example, 
the UAE has established Dubai International Arbitration Centre (DIAC),
53
 Dubai International 
Finance Centre-London Court of International Arbitration (DIF-LCIA),
54
 Abu Dhabi Centre for 
Arbitration (ADCCCA),
55
 Shirjah International Commercial Arbitration Centre (SICAC) and 
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many other small arbitration centres.
56
 At present the UAE’s Civil Procedure Code supports 
enforcement of foreign arbitral awards, almost 20 provisions of the UAE Civil Code support 
foreign arbitral awards enforcement.
57
 This is contrary to the Kuwait Civil and Commercial 
Procedure, which has not been revised to match international standards. 
1.4 Importance of the Study 
The thesis will specifically examine the issue of enforcing foreign arbitral awards in Kuwait. 
This is considered to be a particularly important aspect of international arbitration in view of the 
fact that the effectiveness of international arbitration is strongly linked to how these awards can 
be enforced. There is little point in establishing a robust system for arbitration if awards cannot 
be enforced within the appropriate jurisdictions.
58
 Kuwait is a highly dynamic jurisdiction and 
needs to form international commercial relationships in order to sustain its long-term economic 
viability.
59
 Therefore, it is argued that if international arbitration awards relative to Kuwait 
cannot be suitably enforced, this will impact on the desirability of entering into trade 
arrangements with companies or institutions based in Kuwait.
60 
Furthermore, this study seeks to make meaningful contributions to scholarly literature with a 
view to offering guidance to practitioners and Kuwaiti policy makers. First, this study will 
explore the implementation of article V of the NYC,
61
 within the specific context of the Kuwaiti 
legal system, which up until today remains a subject of limited scholarly attention. To this extent, 
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the study is important as it contributes to building a body of knowledge on the realities and 
challenges of the implementation of article V of the NYC
62
 by the member states. 
Second, this study critically reviews the longstanding but controversial view that article V of the 
NYC
63
 is susceptible to abuse. Proponents of this view have often stated that by making 
provision for denial of recognition and enforcement of foreign arbitral awards,
64
 Article V 
provides an opportunity for mischief by signatory states, enabling them to rely on the provision 
as a disguise for refusal of the enforcement of foreign arbitral awards within their territories.
65
 
By closely examining the denial of recognition and enforcement of foreign arbitral awards in the 
specific case of Kuwait,
66
 the study aims to determine whether such a view is justified, given the 
Islamic jurisprudence of Kuwait. 
Third, from a policy perspective, it is hoped that the findings of this study will offer to the 
Kuwaiti Government insights on whether, where, and the extent to which adjustments or reviews 
are needed for Kuwait’s laws so that it may fulfil its obligations to recognize and enforce foreign 
arbitral awards under the NYC and other relevant international laws. Ultimately, the researcher 
hopes that the recommendations provided by this study will inform legislative, policy, and 
administrative reviews that the Kuwaiti authorities may need to take into account to meet their 
international law obligations, namely, to foster free trade and to promote effective dispute 
resolution mechanisms arising from international dealings. 
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1.5 Scope of the Research 
The study concentrates on the recognition and enforcement of foreign arbitral awards in Kuwait 
under the various governing judicial systems. However, some aspects of recognition and 
enforcement are subject to the national laws of the place of enforcement.
67
 It is therefore 
necessary to extend the scope of study to the national arbitration laws of the GCC and other 
relevant international laws. The thesis makes reference to both GCC and non-GCC states’ laws 
for illustrative and comparative purposes. Some foreign court decisions on aspects of the NYC 
on recognition and enforcement are unclear. On occasion, a prevailing view will emerge which 
suggests the correct interpretation of the NYC and points the way for GCC courts.
68
 
It is worth mentioning that the GCC states share the same historical, cultural, and economic (as 
well as some geographical) factors with Kuwait. However, the scope of the research will focus 
more on the Kuwaiti state and its regime on recognition and enforcement of foreign arbitral 
awards. 
This study will also examine the hypothesis that regionalism can impact the framework for 
harmonization of international commercial arbitration, influencing the process of recognition and 
enforcement of foreign arbitral awards. The study attempts to analyse the legislative environment 
with regard to conducting recognition and enforcement of foreign arbitral awards in Kuwait. 
Consequently this thesis seeks to identify the underlying factors that influence the attitude 
towards commercial arbitration law reform, as well as certain peculiar problems or limitations of 
the Kuwaiti regimes; preventing full participation in the reform to harmonize international 
commercial arbitration law. 
The scope of the research can be justified on the basis that comparative law is not simply an 
academic exercise, but offers a genuine way to develop ideas and solutions. This must consider 
                                                 
67
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1.6 Research Questions 
The thesis will examine the following questions: 
1- To what extent has the Kuwait Arbitration Act provided a ground for recognition and 
enforcement of arbitral awards? 
2- What are the differences in recognition and enforcement of arbitral awards between GCC 
states and the NYC regime? If there are differences, how are they justified? 
3- How satisfactorily does the current legislative regime for the recognition and 
enforcement of foreign arbitral awards work in Kuwait? 
4- Does Kuwait have modern legislation on recognition and enforcement of foreign arbitral 
awards or is it still subject to Islamic laws? 
5-  Is there any need for reform of the Kuwaiti recognition and enforcement of foreign 
arbitral awards? 
1.7 Research Methodology 
In addressing the questions above, the doctrinal approach
70
 will be deployed.
71
 Chapter 7 which 
deals with the GCC necessarily involves comparative analysis. The researcher chose this because 
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Kuwait is a member of the GCC. The researcher has compared it with other GCC to show that 
Kuwait's arbitration regime needs to change and also to examine how other states enforce the 
NYC. The doctrinal approach is the systematic exposition of legal doctrine in the works of 
juristic commentators. This method is used to examine primary and secondary sources relevant 
to the subject area. Since Kuwait adheres to Islamic law or Sharia, it is necessary to examine the 
Sharia sources to find solutions for promoting international arbitration, recognition and 
enforcement of awards in Kuwait. The methodology entails a code of criteria to examine from an 













 (the primary sources of Sharia). It should be noted that a 
distinction must be made between Sharia and many of the technical legal rules derived from the 
Quran and Sunna through fiqh.
78
  
In Islamic jurisprudence, the great jurists
79
 are Abu Hanifi, Maliki, Shafi and Ahmad ibn Hanbal 
(known as Ulsul al fiqh), who are also referred to as the knowledgeable ones.
80
 All jurists 
unanimously agree that the Quran is the primary source of Sharia, although this statement does 
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not always occur in the works of the jurists.
81
 Arbitration has a long history under Sharia.
82
 The 
practice of arbitration is provided in the Quran in the context of matrimony: “if you fear a 
breach between them twain (husband and wife), appoint two arbitrators, one from his family and 
the other from hers; if they wish for peace, Allah will cause their reconciliation, indeed Allah 
hath full knowledge and is acquainted with all things.”
83
  
 It is on record that the prophet used to arbitrate whenever disputes arose. The international 
world of arbitration has been in doubt of Islamic scholarship on arbitration, due to its rejection of 
interest.
84
 There is a problem with the jurists’ interpretation of arbitration; for example, Hanifi 
fiqh suggests that arbitration is closer to conciliation though some jurists maintain that an 
arbitrator has the same power as the judge. By contrast, Shafi fiqh argues that arbitrators’ status 
is lower than that of judges because their appointment can be revoked, while the appointment of 
judges’ cannot. Iman Shafi agrees with Hanifi fiqh that arbitration is closer to conciliation. Malik 
argues that a decision of an arbitrator is binding unless there is a fragrant injustice by the 
arbitrator.  
The Hanbali theology of jurisprudence advances that an award is the same as a court judgement 
and that an arbitrator must have the same qualifications as the judge. The application of the NYC 
in Kuwait is problematic because scholars have to choose which line of reasoning to follow. This 
dilemma is particularly prominent in Bahrain due to the division of the Sunni and Shia sects. The 
Shia jurisprudence does not agree with jurists of Sunni jurisprudence. There is a need for Kuwait 
and GCC states to remedy such appalling problems and uncertainty to attract foreign investors, 
who demand access to an effective arbitration mechanism for solving disputes of an international 
                                                 
81
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nature. Furthermore, in its doctrinal approach, this thesis examines the regional conventions of 
the GCC. The Arab League is composed of eighteen countries, namely, Tunisia, Morocco, 
Algeria, Libya, Iraq, Jordan, Lebanon, Saudi Arabia, Sudan, Oman, Qatar, UAE, Yemen, 
Bahrain, Egypt, Kuwait, Palestine and Syria.
85
  
There is a need for Kuwait to open its doors to non-Arabic countries in order to match 
international business. Qatar and UAE are members of the Arab League but they have also 
opened doors to non-Arabic states. Such states have become international centres of arbitral 
disputes. The Riyadh Convention is another regional convention that is composed of only six 
GCC states,
86
 namely Saudi Arabia, Kuwait, Qatar, UAE, Bahrain and Oman. Although these 
countries are very rich with a GDP ratio of 2.88 of the world economy, Kuwait should not limit 
its capacity to these states if it is to remain competitive in the global market.   
The recent slump in oil production is a signal that Kuwait needs to plan for its economy in 
services other than oil. This can only be achieved if it opens its doors to the outside world. The 
Amman Arab Convention on Commercial Arbitration
87
 led to the founding of the Arab Centre 
for Commercial Arbitration in Rabat, Morocco.
88
 The purpose of which is to ensure the resolving 
of disputes within Arab countries and also Arab heritage in Arabic states.
89
 The Amman 
Convention was a solution to western dominance over arbitration of Arabic disputes.
90
 In other 
words, the Amman Convention has established new laws and treaties supporting Arab and 
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The preamble of the Amman Convention explains the basis of the agreement. Arab states were 
convinced of the need to conceive unified Arab Rules on Commercial Arbitration rules.The  
objective was to obtain a fair balance in the matters of dispute resolution involving international 
commercial contracts as well as wishing to find a solution to the disputes.
92
 The irony with this 
convention was that it was exclusively based on the French Model. The scope of its application 
is also too restrictive to Arab states.
93
 However, the courts are given wide discretion in 
enforcement of arbitral awards within member states. The convention does not address the 
position of recognition and enforcement of foreign arbitral awards, a contentious issue of 
discussion in this thesis.
94
 
 The NYC is an international mechanism that was adopted to promote enforcement of foreign 
arbitral awards by signatory states. However, despite being a signatory state, Kuwait has 
maintained its reciprocity instead of the universality of the convention. It has not enforced the 
entire NYC due to having a reservation.
95
 The Kuwait Commercial Civil Code (CCP) is 
draconian in application of the Convention. The CCP does not avail any autonomy to the 
parties.
96
 The NYC provides automatic recognition of awards made in the territory of a state 
other than the state where the recognition and enforcement of such awards are sought. The 
convention gives priority to foreign arbitral awards over domestic awards.
97
 The irony in 
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 is that there is more support for domestic awards than foreign awards,
99
 which means 
that the aims of the NYC are breached.
100
  
Although Article 1(3) of the NYC provides reciprocity for a ratifying state, Kuwait should 
withdraw from this principle in order to limit its public policy approach
101
 to foreign arbitral 
awards that are not given support for enforcement.
102
 The Kuwait CCP provides that an award to 
be enforced shall be in Arabic, or, if it is in English it should be interpreted in Arabic.
103
 The 
translator must be a judge who is experienced in the Kuwait legal system.
104
 This hinders foreign 
investors who would be willing to invest in Kuwait but due to the nature of the draconian 
arbitration, would rather not use Kuwait; choosing instead centres such as Paris, Qatar, USA, 
Hong Kong or UAE.
105
  
In Kuwait, there is no difference between arbitration and courts, since all arbitration composition 
is monopolised by the courts,
106
 This thesis is examining the extent to which the CCP of Kuwait 
is compatible with the NYC, in order to find solutions to this problem, enabing Kuwait to 
become an international centre for dispute resolution. This will help attract foreign investors who 
will be assured that when disputes arise, they will be able to resort to arbitration. Awards will be 
given effect by the courts with no review or lengthy conflicts emerging between arbitration and 
litigation. It should be noted that, although Kuwait is a member of GCC, prominent countries 
like UAE, Qatar, and Oman have no reservation. Therefore, this thesis calls for the withdrawal of 
reservation from Saudi Arabia, Bahrain and Kuwait, in order to enhance the GCC and GDP ratio. 
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 and seminar papers, that have been drafted on Kuwait arbitration or 
international arbitration with regards to enforcement of foreign arbitral awards. 
The views of commentators and academic scholars on enforcement of foreign arbitral awards in 
different jurisdictions are equally and critically examined as sources of insight for the study.
111
 A 
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review of relevant literatures is conducted to give the researcher different perspectives on 
arbitration and arbitral awards using various media ranging from journal articles to professional 
websites and online scholarly articles.
112
 These are important due to their contribution to policies 
and legal regulations
113
 in both domestic and international law.
114
 Based on the review of the 
literature, it should be noted that, apart from the articles by the researcher, there are no other 
studies on the enforcement of foreign arbitral awards under the NYC in Kuwait.
115
 
1.8 Literature review 
Authors like Redfern and Hunter,
116
 a known scholar, have not addressed recognition and 
enforcement of arbitral awards in Kuwait, but rather their international perspective in the United 
States, China, and the United Kingdom. Fawcett
117
 partially addressed enforceability of awards 
annulled in their state of origin. There is no mention of recognition and enforcement of foreign 
arbitral awards in GCC states. Moses
118
 partially addresses article III of the Convention as being 
automatic to all member states in regard to enforcement; she does not, however, address the 
position of Islamic jurisprudence as regards Kuwait. Born, a leading author on arbitration, makes 
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no mention in his various books on Kuwait of enforcement of foreign arbitral awards.
119
 It is of 
great importance to note that the researcher of this thesis is the only authority on enforcement of 




Samir examines the domestic laws of Middle Eastern countries including Egypt.
121
 He discusses 
how the countries in the region, namely Egypt, Lebanon and Syria, have viewed regional and 
international arbitration in their domestic legislations and the decisions of the domestic courts, in 
conjunction with relevant treaties and conventions that the countries have ratified and committed 
to. 
This research covers a large amount of arbitration practice in the Middle East and Arab 
countries. The author also makes references to some specialized work to establish his point. 
However, the enforcement of foreign arbitral awards in Arab states is partially covered. This 
current study fills a gap by analysing enforcement of foreign arbitral awards in Kuwait. For 
example, Khaled Alyaqout in his book Commenting on Arbitration Law in the Kuwait 
Legislation, does not deal with arbitration, only arbitration according to Islamic jurisprudence. 
Another prominent author on arbitration, Atiya, in his Arabic book The Arbitration System in 
Kuwait, partially discusses enforcement of domestic arbitral awards. There is no scholarly 
research on international arbitration and enforcement of foreign arbitral awards. This makes this 




Abdul Hamid El-Ahdab examines arbitration legislations of Arab states, underscoring 
fundamental legal jurisdictional systems and the role of arbitration in the field of foreign 
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investment within the Arab nations.
123
 The book covers the methods of formation of arbitration 
laws with comparative examples of such laws. However, the analysis of arbitration of foreign 
investment and enforcement in Kuwait has only been superficially examined compared to the 
other relevant states. Hence, there is a need for a deeper analysis of the recognition and 
enforcement of foreign arbitral awards in Kuwait. 
1.9 Structure of the Thesis 
Structurally, the thesis comprises seven chapters, each with a distinctive but closely related 
contribution to the main purpose of the study so as to ensure a systematic argument in addressing 
the research questions. 
Chapter 1 presents an introduction to the thesis and sets out the main problem in enforcement of 
foreign arbitral awards, the research questions that will be examined in the chapters of the thesis, 
doctrinal and comparative methodology, the aims and objectives of this research, the importance 
of this study, the scope of the research, literature review, and examination of the structure of the 
thesis in chronological order. 
Chapter 2 examines the legal framework in Kuwait, focusing on the Kuwait Constitution, the 
supremacy of Islamic Law, the guarantee of access to justice, statutory provisions of the Code 
Civil and Commercial Procedure, the Code of Civil Procedure, the Civil and Commercial 
Procedure Law. Arbitrators and their conduct in arbitration, arbitration and awards, enforcement 
of appeals and nullification, judicial arbitration, provisions of the Judicial Arbitration Law, 
arbitration under Islamic theology, arbitration, and the four schools of theology, together with a 
conclusion of the chapter. 
Chapter 3 examines the international treaties as sources of recognition and enforcement of 
foreign arbitral awards in Kuwait: the NYC,
124
 the reservation of the NYC
125
 in Kuwait, and the 
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 conventions (for example, the Riyadh Convention,
127
 the Arab League Convention on 
Enforcement of Judgments 1952,
128
 and the Jordan-Amman Convention on Commercial 
Arbitration 1987).
129
  The chapter will also provide a conclusion or summary. 
Chapter 4 examines the role of Kuwait courts in the enforcement of foreign arbitral awards, and 
will provide an explanation or definition of a foreign arbitral awards by the courts of Kuwait, in 
comparison to the NYC. The Kuwaiti party autonomy doctrine, the procedure requirements for 
enforcement of a foreign arbitral awards in Kuwait, recognition and enforcement of foreign 
arbitral awards in Kuwait, and foreign investment in Kuwait will also be examined. Given that 
many corporations have investments in Kuwait, it is of great importance that this thesis examines 
how those investments will be secure in the event that they seek enforcement of their awards in 
Kuwait. The effects of arbitral awards, and the importance of recognition and enforcement of 
arbitral awards. The chapter will conclude with a summary. 
Chapter 5 examines the grounds for refusing recognition and enforcement of foreign arbitral 
awards under the NYC in Kuwait. The first ground, incapacity of parties is examined, including 
the nature of persons, successfully resisting an arbitration agreement. Legal provisions of 
invalidation of arbitration agreement, legal provisions governing substantive invalidity, legal 
provisions governing formal invalidity, formal grounds for invalidating an arbitration agreement, 
and substantive grounds for invalidating an arbitration agreement. The second ground is that the 
arbitral proceedings were unfair and also addresses the composition of the arbitral tribunal. The 
chapter will examine the lack of due process and applicable law, proper notice, proper notice 
standards, composition of the arbitral tribunal, and the arbitration proceedings. The third ground 
for refusing an award is where it was set aside abroad. Non-binding award under Article V(I) (e) 
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of the NYC. This ground examines final awards under other Kuwaiti legal regimes or 
conventions ratified by Kuwait excluding the NYC. Further, the thesis examines the suspended 
awards and the adjournment of enforcement proceedings. The chapter will conclude with a 
summary.  
Chapter 6 examines refusal of recognition and enforcement on grounds of non-arbitrability and 
public policy. The thesis will examine the arbitrability of an award, non-arbitrability, the concept 
of non-arbitrability, and what constitutes a non-arbitrable dispute in the Kuwaiti jurisdiction; 
predominantly bankruptcy, intellectual property disputes, commercial agency, administrative 
contracts, unit trusts, and competition claims. The thesis will then examine public policy in 
detail, by assessing the choice of law regarding public policy. The implementation standards of 
the public policy exception, the difference between national and international public policy, lack 
of award justification, arbitration bias, interest or riba, corruption, obligatory rules, and public 
policy. The chapter will conclude with a summary. 
Chapter 7 addresses the enforcement of foreign arbitral awards in GCC. This chapter examines 
the Kingdom of Saudi Arabia, court structure, the law governing arbitration, and the recognition 
and enforcement of arbitral awards in Saudi Arabia, where foreign investment awards will be 
examined. It will also explore the application and the effects of the NYC on enforcement of 
foreign arbitral awards and investment arbitration in Saudi Arabia. The Kingdom of Bahrain will 
be examined as a GCC state in the context of its judicial framework, the law governing 
arbitration, the enforcement of foreign arbitral awards, and the recognition and enforcement of 
foreign arbitral awards. The thesis will also examine Qatar, another GCC state, on the 
recognition and enforcement of foreign arbitral awards. The thesis will further examine the 
UAE’s judicial framework, arbitration and the rules governing enforcement of foreign arbitral 
awards, the recognition and enforcement of foreign arbitral awards in the UAE. The thesis 
further examines Oman on recognition and enforcement of foreign arbitral awards. A summary 





Chapter 8 summarizes the research of all the chapters and offers conclusions and relevant 
recommendations. The thesis opens the door for future researchers in this area. The thesis 
provides contribution to knowledge, since the researcher is the first and only person to carry out 
this research in Kuwait regarding the enforcement of foreign arbitral awards in Kuwait. The 
thesis will be a yardstick for the recognition and enforcement of foreign investment disputes. The 
thesis undertakes a comparative discussion of the GCC states. How progressive the UAE has 
been in recognizing the recognition and enforcement of foreign arbitral awards by limiting 
foreign arbitral awards strictly to NYC; despite the fact that the UAE has not ratified the 
UNCITRAL Model Law. How Saudi Arabia trails behind in enforcement of foreign arbitral 





CHAPTER 2: THE LEGAL FRAMEWORK ON RECOGNITION AND 
ENFORCEMENT IN KUWAIT 
2.1 Introduction 
This chapter seeks to examine the relevant rules and laws relating to the recognition and 
enforcement of foreign arbitral awards in Kuwait by identifying and analysing pertinent national 
laws applicable to Kuwait. The main areas of concern in the Kuwait Constitution will be 
examined, namely: The Kuwait Constitution, the supremacy of Islamic law, guarantee of access 
to justice, the Civil Code and the Code of Civil Procedure, Civil and Commercial Procedure 
Law, arbitrators and their conduct in arbitration proceedings, arbitration and arbitral awards, 
enforcement, appeal and nullifications, judicial arbitration and provision of the Judicial 
Arbitration Law. 
The chapter will further examine the Islamic schools of theology in support of the arbitration 
process. The main schools of theology examined are: The Imam Maliki School of theology, the 
Imam Shafi School of theology, the Imam Hanbali School of theology and the Imam Hanifi 
School of theology. 
Kuwaiti laws governing arbitration are spread across a myriad of statutory laws (Islamic law, 
international law, and various institutional regulations).
1
 However, the general philosophy of 
their interpretation are informed by Islamic principles and to a limited extent, the Islamic laws 
and the implications of these specific provisions for the recognition and enforcement of 
arbitration agreements and arbitral awards are further analysed. 
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2.2 The Kuwaiti Constitution 
The Constitution of the State of Kuwait
2
 makes no specific reference to arbitration.
3
 It should be 
noted that the first official reference to arbitration in Kuwaiti legislation was in the Regulation of 
Internal Commerce in 1938, repealed by Law No 2 of 1960. This provided for the establishment 
of a commission of commerce.
4
 The main duty of the commissioner was to resolve disputes 
between merchants through applicable arbitration laws. In addition, the Ottoman Law applied in 
Kuwait in 1938,
5
 which provided for arbitration, until repealed by a Decree issued in the Civil 
Code. The 1960 Constitution expanded and provided for arbitration,
6
 which remained in force
7
 
until it was repealed by the present law governing arbitration. Since Kuwait is a signatory to the 
New York Convention (NYC) and has ratified it,
8
 it is of great importance that the Kuwait 
commercial laws should explicitly make provision in matters pertaining to arbitration and 
recognition and enforcement of foreign arbitral awards. The Constitution sets out certain 
principles that have a bearing on the interpretation of arbitration agreements, including the 
recognition and enforcement of arbitration agreements and arbitral awards. The value of the 
Constitution cannot be overlooked in assessing the legal position in recognizing and enforcing 
arbitral awards in Kuwait,
9
 as it offers key principles that are paramount to the application and 
interpretation of laws and legal instruments by Kuwaiti public authorities. Key among the 
constitutional principles is the supremacy of Islamic law
10
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 Kuwaiti Constitution promulgated on 11 November 1962 ch I. 
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The researcher however, argues that there is a lacuna in the Constitution of Kuwait with regard 
to arbitral recognition and enforcement, as it provides no clear procedure or mechanism that 
courts must follow when dealing with arbitral recognition and enforcement.
12
 
Hence, the study will attempt to explain the reasons as well as possible solutions to this, so that 
both the domestic and foreign users of arbitration in Kuwait are informed of the problems that 
arise during recognition and enforcement. This examination will attract the Kuwait arbitration 
centre to be a champion not only within the GCC states
13
 but also within non-Islamic states for 
example, the United Kingdom, the USA, France, Hong Kong, South Africa, Malaysia, China, 
Brazil, Japan, Canada, Germany, and India, which have international arbitration centres that 
dominate international business, in resolving arbitral disputes and enforcement of foreign arbitral 
awards. 
2.3 Supremacy of Islamic Law 
Chapter I of the Kuwaiti Constitution declares that Kuwait is an Islamic state, and provides that 
Islamic law is the main source of law.
14
 Islamic law is sourced from the provisions of the 
Quran,
15
 as it is believed that it emanates from God. All jurists, academics, judges, students and 
lawyers refer to the Quran when deciding cases in Kuwait; in other words, it is like a 
Constitution in Kuwait. However, in understanding the Quran, attention must be given to the 
traditions of the Prophet Muhammad (May Peace and Mercy be upon Him), which are referred to 
as Sunna or Hadith, as secondary sources of Islamic law.
16
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In other words, both the Quran and the Sunna are sources of Islamic law; both encourage parties 
to arbitrate in a good manner, whenever there are problems. It should, however, be noted that 
there is a conflict between Islamic law and circular law in regard to arbitration, especially when 
it comes to recognition and enforcement of awards. For example, under the NYC awards are 
subject to interest (riba), and are enforced by domestic courts, contrary to the Islamic law of 
Kuwait, an award will not be recognized and enforced, since interest under Islamic theology 
(Madhhab) teachings is prohibited in Islam. Such conflicts between circular and Islamic law 
cause impediment in regard to recognition and enforcement of foreign arbitral awards in Kuwait. 
There is a need to harmonize circular law and Islamic law to meet international standards. The 
irony is that the harmonization may take too long since in theory it may work but in practical 
terms it is subject to Islamic dominance in Kuwait and therefore it may not work. The researcher 
argues that the concept of arbitration is well grounded in the Quran; for example, the Holy Quran 
requires all Muslims to comply with their contractual obligations: 
“O ye who believe! Fulfil (all) obligations. (Ya ayuhal-ladhin a manu awfu bil uqud.)”
17
 
This authority from the Quran orders scholars or Islamic jurisprudence to enforce agreements 
between parties. In disputes where one party is a non-Muslim, choosing a non-Muslim Sharia, is 
recognized according to Imam Maliki, Hanbali, and Shafi schools of theology.
18
 Recourse to a 
non-Islamic law is permitted in Islamic jurisprudence as long as the rules to be applied to the 
contract do not violate the express provisions of the Quran and the traditions of the Prophet 
(Sunna).
19
 In application of the NYC, it is very important that Kuwait meets its obligations.
20
 
National courts should not interfere with supranational arbitral awards under the NYC or ICSID 
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conventions except at the execution stage.
21
 Kuwaiti courts should follow the NYC’s 
straightforward definition of foreign arbitral awards, defined as ‘an award made in the territory 
of a state other than the state where the recognition and enforcement of such awards are 
sought".
22
 In other words, the domestic courts’ definition should be limited to domestic 
arbitration and conventional treaties of only GCC states.
23
 One cannot assume that non-Muslim 
parties are also not citizens or residents since
24
 there are non-Muslims residents and citizens in 
Islamic countries including Kuwait and GCC states.
25
 Based on the facts above the researcher 
argues that since foreign arbitral awards are supranational,
26
 the distinction between Islamic 
scholars would be irrelevant, as domestic courts would not have the jurisdiction to refuse 
enforcement of a foreign arbitral award or even to set aside. For example, in the case of Saipem 
SPA v The Republic of Bangladesh,
27
 the domestic court interfered with the ICC arbitration by 
not following the ICC tribunal. The ICC court held that Bangladesh had no jurisdiction in respect 
of supranational conventions, and that their intervention amounted to expropriation.
28
 
It involves two people sitting together or bringing a problem to an arbitrator to act as judge.
29
 
This general provision may have far-reaching implications for the administration of justice, 
especially in the context of the recognition and enforcement of foreign arbitral awards because 
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the Kuwaiti Constitution is highly reliant on the Quran. This implies that in the event of a 
conflict of laws between secular and Islamic law, Islamic law shall prevail.
30
 Thus, commercial 
transactions or agreements that may have been lawfully concluded under the secular law of 
another jurisdiction may be rendered void or unenforceable on account of their inconsistency 
with Islamic law. This position would hold even if one or all of the parties are not conversant 
with Islamic law. 
2.4 Guarantee of Access to Justice 
Chapter V of the Kuwaiti Constitution broadly grants the right to access justice by providing that 
every party reserves the right to litigation.
31
 However, the Constitution does not delve into the 
formalities and procedures of access to justice; these are dealt with in other parliamentary 
enactments.
32
 It is also silent on the nature of justice and the kind of litigation contemplated,
33
 
whether judicial or alternative dispute resolution (ADR).
34
 The provisions of this chapter are 
relevant to the recognition and enforcement of arbitral awards, since such recognition and 
enforcement signify the state’s commitment to guarantee to every person a means of enforcing 
their rights and access to justice. 
Given the fact that arbitration is an established ADR mechanism and the fact that a person has 
access to justice, chapter V of the Constitution paves the way for the recognition of any arbitral 
award that is made in compliance with the law.
35
 
Furthermore, the guarantee of the right of access to justice determines the standards for ordinary 
legislation that seeks to regulate any aspect of arbitration. The researcher agrees that such laws 
must serve to promote the practical realization of this right; failure to do so would render the 
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legislation unconstitutional. In this respect under the doctrine of constitutional supremacy,
36
 any 
law or administrative directive that is inconsistent with the Constitution becomes null and void, 
to the extent of its inconsistency. In order for the NYC to be applied more in Kuwait, there is a 
need to enact or pass a bill on recognition, so that the Convention becomes part of the domestic 
laws of Kuwait. This will support the notion of constitutional supremacy in Kuwait and provide a 
solution to the ambiguities of the NYC and the Kuwaiti legal framework. 
Moreover, the constitutional guarantee of access to justice would, at least in theory, influence the 
court’s interpretations of ambiguities in a manner consistent with the spirit of the Constitution; 
this facilitates rather than hinders access to justice.
37
 Arguably, to decline to recognize and 
enforce foreign arbitral awards made in accordance with the law would be tantamount to 
hindering access to justice. This is because such denial would force the parties to start another 
rigorous pursuit of justice from the Kuwaiti judicial system, and thereby incur further loss of 




2.5 Statutory Provisions of the Civil Code and Commercial Procedure 
Arbitration in Kuwait is subject to a wide range of legislative instruments.
39
 However, the 
researcher has identified three of these as significant for the recognition and enforcement of 




 and the Civil Code.
42
 The latter two 
are of general application, especially in grey areas or where the law is silent on a specific issue 
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regarding recognition and enforcement of foreign arbitral awards. The former, however, is more 
specific to arbitration and has a number of articles applicable to the present subject. The CCPL 
therefore qualifies as the main legislation for the present purposes and will be explored in detail 
in this study. However, only a brief overview of the applicable articles of the Civil Code
43
 will 
be explored as it is not specific to arbitration but applies only where there are no specific 
legislative provisions. 
2.5.1 Civil Code 
The Civil Code of Kuwait
44
 makes provision for litigation in civil matters. The most relevant 
provision for arbitration is article 1(2)
45
 which provides that in the event of no legislative 
provisions on any matter, or where legislative provision exists but is not sufficient to 
resolve/regulate a matter, then any matter is to be resolved in accordance with custom (urf).
46
 It 
further provides that in the absence of urf, the matter should be resolved following the applicable 
fiqh (principles of Islamic jurisprudence).
47
 Article 1(2) has three significant effects in relation to 
recognition and enforcement of foreign arbitral awards.
48
 
First, the established custom on recognition and enforcement of such awards will be the key 
determinant of enforcement.
49
 Arguably, for a jurisdiction that does not follow the principles of 
stare decisis or the doctrine of precedent (where the decisions of higher courts are binding on 
lower courts) as is the case with Kuwait, established court practices on recognition and 
enforcement are still very influential in determining the outcome. In this case, the decision would 
be relied on not so much as binding precedent,
50
 as would be the case in common law 
jurisdictions, but as indicative of the customs of the jurisdiction. Therefore, this requires Kuwaiti 





















courts to be conversant with the various rules and principles applicable to arbitration with respect 
to recognition and enforcement of foreign arbitral awards.
51
 
Second, article 1 reiterates the constitutional status of Islamic law on civil matters to be resolved 
within Kuwaiti jurisdiction. By upholding Islamic law, article 1 upholds article 2 of the 1962 
Kuwaiti Constitution which declares Islam to be the state religion of Kuwait, and by extension, 





 stipulates the hierarchy of sources of law in relation to particular matters. It 
clearly gives supremacy to legislative provisions as customs are to be applied where legislation is 
lacking or is inadequate.  
The thesis further argues that by giving legislation and customs priority over Islamic 
jurisprudence, the Civil Code seems to mitigate the influence of Islamic law on civil matters.
54
 
This is quite commendable in the context of arbitration, especially in view of the fact that in 
international trade, parties do not necessarily profess the same faith and furthermore, commercial 
transactions that give rise to arbitration are essentially secular in nature. To assert the supremacy 
of fiqh would prejudice parties to the transaction who do not profess the Islamic faith.
55
 
However, the constitutionality of article 1(2) of the Civil Code remains questionable in view of 
article 2 of the Kuwaiti Constitution which declares Islamic law as the supreme source of law in 
Kuwait. Moreover, Islamic law is typically derived from two main sources: the Quran and the 
Sunna.
56
 It is contended that the scope of Islamic law now extends to include the consensus of 




 Kuwaiti Constitution, promulgated on 11 November 1962. 
53




 Mahmoud (n 33). 
56
 Michael Mumisa, Islamic Law: Theory and Interpretation (Amana Publications2002) 23; Arabic: fiq .  )]h[ فقه
While Sharia is believed by Muslims to represent divine law as revealed in the Quran and Sunna (the teachings and 
practices of the Islamic prophet Muhammad), fiqh is the human understanding of the Sharia. Sharia is expanded and 
developed by interpretation (ijtihad) of the Quran and Sunna by Islamic jurists (Ulema) and implemented by the 





Islamic religious scholars (ijma)
57
 and analogical deduction (qiyas).
58
 It should be noted that in 
promotion of reasoning, which is termed as Ijma, there is no mention of recognition and 
enforcement of foreign arbitral awards in Kuwait. This remains a gap that needs scholars to fill, 
in order to make Kuwait an International Centre of Arbitration where enforcement of foreign 
arbitral awards is well recognized by the courts. An award can only be enforced if it is 
recognized by the domestic courts; otherwise the award will be null and void. There is therefore 
an urgent need by scholars to find a solution to this problem in Kuwait. 
2.5.2 The Code of Civil Procedure (CCP) 
Article 199 of the CCP provides that foreign judgments will only be considered valid and 
enforceable in Kuwait if the foreign law in question permits the mutual recognition and 
enforcement of judgments from Kuwait,
59
 that is, reciprocates enforcement of Kuwaiti laws and 
judgments.
60
 The effect of this provision is that the enforcement of foreign arbitral awards 
depends entirely on the equivalent provisions in the laws of the foreign country, in relation to 




 provides that ‘judgments and 
orders made in a foreign country may be performed in Kuwait, under the same condition applied 
by the law of this foreign country for performance of Kuwait judgments and orders.
63
 It must 
however be noted, that there are conditions to be met by a state or contracting state to perform 
the doctrine of reciprocity. Which have to be submitted to the national court to adduce that the 
foreign arbitral award can be enforced in this state. If insufficient evidence is adduced, the 
national courts will dismiss the award. The doctrine of reciprocity is mentioned in the NYC, 
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however, it is not always complied with
64
 by member states, and it is considered a reservation to 
some countries.
65
 Although Kuwait is a signatory to the NYC, the doctrine of reciprocity applies 
only to GCC states, this hinders other countries like the US, the UK, and Germany, that are not 
members of GCC from enforcing foreign arbitral awards. The researcher argues that Kuwait 
should open borders to non-GCC states, in order to become an international centre of arbitration. 
It is possible that Kuwaiti laws on recognition and enforcement of foreign arbitral awards impede 
foreigners, especially those from European states which have developed their arbitral laws based 
on their constitutions and not their faith.
66
 In that regard, the researcher argues that, given that 
Kuwait adopted the NYC
67
 in order to address the problems of recognition and enforcement of 
foreign arbitral awards, it is incumbent upon the Government of Kuwait and its jurists to enact 
all-encompassing laws on arbitration; to avoid the technicalities of interpreting the Quran and 
Sunna as the main sources of jurisdictional authority in Kuwait, in regard to recognition and 
enforcement of foreign arbitral awards.
68
 
2.5.3 The Civil and Commercial Procedure Law 
The CCPL was promulgated in June 1980 in order to keep Kuwaiti law abreast of modern 
commercial practices and developments in the late twentieth century.
69
 Chapter 12 of the CCPL
70
 
deals exclusively with voluntary arbitration.
71
 There are no specific provisions on the recognition 
and enforcement of foreign arbitral awards. However, considering that the majority of foreign 
arbitral awards are likely to arise from voluntary arbitral agreements between the parties 
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concerned, then matters relating to the recognition and enforcement of foreign arbitrations and 
arbitral awards would properly fall within the ambit of this legislation. The CCPL has sixteen 
articles relating to arbitration (articles 173-188).
72
 The thesis will focus only on the articles
73
 that 
have a bearing on the recognition and enforcement of foreign arbitration and arbitral awards. 
These include: sections on the validity of arbitration agreements and arbitral awards,
74
 sections 
dealing with recognition and enforcement of foreign arbitral awards, sections regarding freedom 





 recognizes the right to voluntary arbitration in order to resolve specific disputes 
arising from contractual matters. It proceeds to prescribe the form of arbitration agreement and 
provides that arbitration may not be legitimate if such an agreement is not in writing. Notably, in 
affirming parties’ rights to resort to arbitration in contractual disputes, article 173
77
 is silent on 
where and when arbitration agreements should be concluded. The silence on jurisdiction implies 
that the parties reserve the right to determine where their arbitration will be undertaken. By 
extension, a foreign arbitration agreement would be as good as a locally concluded arbitration 
agreement, as the jurisdiction is not a parameter for determining the validity of an arbitration 
agreement.
78
 Having given the parties freedom to resort to arbitration on their own terms under 
the principle of party autonomy, it would again be unfair of the state to refuse to recognize and 
enforce an award that arises from a legally sanctioned method of dispute resolution, unless the 
arbitration took place in contravention of the CCPL or any other law.
79
 The article further 
stipulates that an arbitration agreement needs to specify the subject matter of the dispute giving 
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rise to the arbitration.
80
 Failure to include the subject matter in an arbitration agreement may 





 also specifies some circumstances in which arbitration may or may not be held 
valid. First, arbitration would not be tenable where the parties are not in a position to reconcile. It 
is however, silent on what specific circumstances or conduct would be deemed to constitute or 
indicate inability to reach a compromise.
83
 In all probability, this will be determined by the 
particular circumstances of the case and the relationship between the parties. The article also 
requires parties to be competent to exercise the right of arbitration in relation to the subject 
matter. Again, the scope of capacity is not defined but the term would probably be accorded its 
ordinary meaning, as used in the law of contract to include capacity in terms of age, mental state, 
and privity of contract.
84
 
On the jurisdiction of Kuwaiti courts, article 173
85
 precludes jurisdiction in disputes where the 
parties have agreed to be subject to arbitration, unless there is an implicit or explicit waiver for 
non-jurisdiction. The researcher observes that article 173
86
 is ambiguous and does not provide a 
definition for what constitutes an express or implied waiver.
87
 Ordinarily, an express waiver will 
arise where the parties have agreed in writing or verbally that the court may adjudicate upon a 
matter. An implied waiver, on the other hand, would be inferred from the conduct of the parties, 
such as where a suit is instituted in a court of law and none of the parties’ object to the 
jurisdiction. The courts’ business is to dispense with disputes brought before it.
88
 Thus, if parties 
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who are in a privileged position know of the existence of a barrier to jurisdiction, fail to bring to 
the notice of the court such a fact, then they will be assumed to have submitted to the court’s 
jurisdiction and waived their right to have the matter resolved by arbitration. This would be 
contrary to the intentions of the parties who chose arbitration as a dispute mechanism; recourse 
to courts is a breach of the doctrine of party autonomy.
89
 In the researcher’s view, the courts in 
Kuwait should refer the parties to arbitration in order to comply with their agreement, as the 
parties chose arbitration to avoid recourse to the courts. Given that Kuwait is a world leader in 
oil production and a member of OPEC,
90
 it is incumbent upon the courts to interpret Kuwaiti 
laws with a purposive approach so that foreigners are not seen as victims of Kuwaiti laws and 
procedures. This will attract arbitration proceedings in Kuwait as a leader in the GCC and 
internationally, hence competing with centres like the London Chamber of International 
Arbitration (LCIA), the Paris Centre of Arbitration, Hong Kong, China, and the US. The 





 pursuant to written arbitration 
agreements.
93
 The CCPL acknowledges the freedom of the contracting parties under party 
autonomy doctrine to determine their contractual terms,
94
 including how disputes are to be 
resolved. It also limits the mischief of parties who contemplate an unfavourable arbitration 
outcome or who have not been favoured by the arbitral award due to forum shopping in the 
courts of law. In this way, the article upholds arbitral agreements, irrespective of where such 
agreements are concluded and by extension, the outcome of the arbitration (as depicted in the 
arbitral award). 
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2.6 Arbitrators and Their Conduct in Arbitration 
Arbitrators and their conduct in arbitration is covered in articles 174-179 of the CCPL. The 
CCPL is clear on the qualifications of arbitrators, prescribing various factors that may disqualify 
one from being a competent arbitrator.
95
 Specifically, article 174 states that an arbitrator will not 
be competent if he or she: is a minor, has restricted civil liberty due to criminal punishment, is 
underage, or has been declared bankrupt (unless discharged from bankruptcy). Basically, these 
are intended to ensure that the arbitrators are people who have the capacity to understand and 
appreciate the nature of the contract and are not easily vulnerable to undue influence by the 
contracting parties, on account of their financial or legal situations.
96
 The CCPL further requires 
that where there are numerous arbitrators, they should adjudicate the matter in an odd number. 






 also grants parties the right to choose their preferred arbitrators
99
 and insists that 
arbitrators derive their capacity to determine a matter from being appointed, either by the parties 
or by a court.
100
 The freedom to choose arbitrators is evident in article 174 as it provides that the 
parties shall specify the arbitrators, in the arbitration agreement or in a separate agreement. The 
fact that the choice of arbitrators is left to the parties
101
 and further that there is no geographical 
restriction on where arbitrators may come from, indicates that it is possible to appoint foreign 
arbitrators.
102
 It could be argued that the open choice of arbitrators signifies the legislative intent 
to uphold a party’s freedom of contract. In other words, it is in the spirit of the CCPL that any 
arbitration undertaken in accordance with the law, as well as the subsequent arbitral awards 
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 CCPL, art 175. 
101







should be respected by the Kuwaiti authorities.
103
 If the legislature had wished to place a barrier 
on foreign arbitral awards, then nothing whatsoever would have barred the imposition of 
geographical restrictions on the choice of arbitrators in voluntary arbitrations to be enforced in 
Kuwait.
104





 so that they support recognition and enforcement of foreign arbitral awards in 
Kuwait in order to comply with the doctrine of party autonomy, the backbone of arbitration. 
Parties choose arbitration over litigation in the hope that arbitral awards will be enforced by the 
domestic courts of states which are signatories to the NYC,
107
which came into place to remedy 
the hindrance to recognition and enforcement of foreign arbitral awards internationally. 
The CCPL also contemplates the possibility of parties not reaching agreement on the choice of 
arbitrators, or where the chosen arbitrators do not take up their tasks; setting out how to address 
such outcomes. Article 175 provides that in the event that parties fail to reach an agreement on 
the choice of arbitrators, then the court designated by law shall appoint the number of arbitrators 
that has been agreed upon by the parties.
108
 The court however, will not move suomoto, at least 





 where the court may make similar applications include situations 
where the arbitrators withdraw, where the arbitrators are dismissed, where the arbitrators abstain 
from working or fail to proceed due to insurmountable obstacles, and in any of these cases where 
the parties are unable to agree on the replacement of the arbitrator.
111
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Article 178 of the CCPL
112
 requires an arbitrator who accepts a matter to indicate this in writing. 
Although this requirement appears to be conditional, it is to be imposed without prejudice to 
provisions of the CCPL that precede article 178.
113
 Therefore, the researcher agrees that it is 
possible that the failure of an arbitrator to confirm his acceptance in writing, will not necessarily 
be fatal in relation to recognition and enforcement of the eventual arbitral award. For instance, if 
failing to recognize and enforce the arbitral award is likely to undermine the preceding 
provisions, such as the right to have contractual disputes resolved through arbitration under 
article 173, then the wording of article 178 suggests that article 173 should take precedence.
114
 
2.7 Arbitration and Arbitral Awards 
Articles 179–184 of the CCPL provide for arbitration and arbitral awards. The arbitrators are 
required by article 179 to notify the parties about the venue and the date of the first hearing, 
within 30 days after accepting to adjudicate on the dispute.
115
 They should also make 
appointments so that the parties may submit their statements of claim and defence, as well as 
relevant supporting documents. In the event that one of the parties fails to appear to make 
submissions on the fixed date, then the arbitrators have the power to render judgment based on 
the submission of only one party.
116
 
Generally, the arbitration should be handled within six months unless the parties agreed 
otherwise in their arbitration agreement.
117
 Failure to adhere to the prescribed time frame 
justifies an aggrieved party’s recourse to judicial intervention. The award rendered should be 
founded on the law and based on majority opinion (where there is more than one arbitrator).
118
 It 
is important to mention that it is a legal requirement that the award be drawn up in Arabic, save 
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for cases where the litigants agree to the contrary.
119
 Article 184 requires that the original award 
be deposited with the registry of a court of competent jurisdiction, alongside the arbitration 
agreement within ten days following issuance of the award terminating the litigation.
120
 
2.8 Enforcement, Appeal and Nullification 
Article 181
121
 makes provision for the enforcement, appeal, and nullification of arbitral awards. 
The CCPL provides that an award rendered by an arbitrator is not enforceable unless the chief 
judge of the court in which it was deposited, issues an order to the effect that it should be 
enforced.
122
 Article 185 provides that such an order shall be issued upon the request of the 
concerned parties, after the judge has had time to peruse the award and the arbitration agreement, 
having verified that there are no barriers to its enforcement and due regard has been given to 
appeal limitations. As such, this provision means that Kuwait requires a ‘double exequatur’ for 
enforcement of a foreign arbitral award. 
Generally, an arbitral award may not be appealed against unless the parties had agreed before the 
award was rendered that there would be a right of appeal.
123
 Even then, such appeals are subject 
to a number of statutory restrictions. Under article 186 of the CCPL, an appeal will not lie where 
the value of the matter exceeds KD 500 and where the arbitrator was not authorized to 
arbitrate.
124
 A party seeking nullification of an award may make application for nullification 
within 30 days after receiving notice of the award and upon payment of the requisite statutory 
charges.
125
 However, a suit for nullification will not operate as an automatic stay of enforcement 
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The CCPL is undoubtedly the principal source of obligatory standards that govern how 
Kuwaiti’s legal system approaches the enforcement of arbitral awards.
127
 It addresses issues of 
the validity, legitimacy, and enforcement of arbitration agreements in Kuwaiti courts, the 
freedom of parties to resort to arbitration and the duty of the court to exercise restraint in 
adjudicating matters that are subject to arbitration. It also has detailed provisions relating to the 
arbitrators chosen, their relatively unrestricted powers, their liabilities for enforcement and the 
granting of arbitral awards.
128
 
The above synopsis clearly demonstrates that Kuwaiti’s arbitration laws do not distinguish or 
discriminate between domestic arbitration and international arbitration,
129
 rather, both domestic 
arbitration and international arbitration are known and referred to as arbitration generally without 
any differentiation. Presumably, the conditions laid down by the CCPL relating to forms, 
procedures, qualifications and legal barriers generally apply to international arbitration as well as 
local arbitration.
130
 However, it seems there is a need to make some adjustments to the 
enforcement of foreign arbitral awards, to ensure that arbitral processes are consistent with other 
relevant considerations in international relations; such as the need to preserve good diplomatic 
relations with the country from which the award originates.
131
 In order to achieve this, it is 
necessary that the awards are certified by the Ministry of Foreign Affairs of Kuwait.
132
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The fact that diplomatic considerations are pertinent to the enforcement of foreign arbitral 
awards was reiterated by a Kuwaiti court in the case of Aminoil v Kuwait,
133
 where it was pointed 
out that the host country (where the award was issued) should reciprocate in the enforcement of 
Kuwaiti laws. The court further pointed out that in determining the procedural and substantive 
rules, the law of the host country is the applicable law, as a result of which Kuwait is the 
supreme defender of the rights of any person.
134
 
Further to the above, one major question is whether recognition and enforcement of foreign 
arbitral awards can be independent of Islamic law.
135
 This question is relevant as it goes to the 
root of the efficiency and fairness of litigation processes, given that there will be cases where 
parties may not intend that their disputes are subject to Islamic law.
136
 The researcher suggests 
that the answer appears to be in the negative, recognition and enforcement of foreign arbitral 
awards cannot be independent of Islamic law, since Kuwaiti laws make it compulsory for 
(foreign) arbitral awards to be reviewed and approved by the courts.
137
 These courts apply 
Islamic laws and are bound by the constitutional supremacy of Islamic law. However, that does 
not automatically mean that this situation works against enforcement of foreign arbitral awards. 
This is another issue that this thesis will explore in the subsequent chapters. 
2.9 Judicial Arbitration 
Natural and legal persons (corporations)
138
 may resolve disputes through arbitration by selecting 
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The arbitration procedure in Kuwait had been subject to gradual development until the current 
legislative phase, in which it was appropriately established in two forms. The first is the CCPL 
(Law No 38/1980), particularly articles 173 to 188. Article 177 was repealed by article 12(2) of 
the Judicial Arbitration Law (JAL). The second is that arbitration was proscribed absolutely 
through the provisions of the JAL, which contains the civil and commercial provisions.
140
 The 
CCPL outlines within articles 173 to 188
141
 the requirements of the Kuwaiti system of 
arbitration, its main features are set out below:
142
 
- It stipulates the conditions pertinent to the arbitration agreement or the contract if 








- It establishes that the dispute referred to arbitration (which has been decided and 
for which enforcement is sought) must not be contrary to the public policy of 
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As a general rule, the CCPL prohibits appeals or objections against the arbitral award unless the 
parties are united in this regard before the delivery of such an award. All the same, a challenge to 
a decision under the Arbitration Act
146
 must be made in accordance with the legal requirements, 
and any objections thereto must be filed in the registry of the court.
147
 
2.10 Provisions of the Judicial Arbitration Law  
The JAL was promulgated on 19 February 1995, creating a new procedure for the judicial 
arbitration of civil and commercial disputes. It entered into force one month after its publication 
in the Official Gazette.
148
 
The JAL created a judicial arbitration system through arbitration panels
149
 comprising three 
judicial officers and two arbitrators,
150
 selected by the disputing parties from the Roll of 
Arbitrators in accordance with the official register of qualified arbitrators in Kuwait,
151
 or 
nominated by the Judicial Arbitration Department from the Roll of Arbitrators, in rotation. The 
panels are presided over by the most senior members of the judicial grade. Moreover, the 
arbitrators are regulated by means of an application covering a memorandum of judgment to be 
issued by the registry of the Court of Cassation,
152
 which is competent and has jurisdiction to 
hear and determine on the issue without staying the arbitration proceedings during the hearing. 
The judicial arbitration panels have jurisdiction over the determination of a dispute where the 
disputing parties agreed to submit to arbitration regarding contracts concluded after the JAL 
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came into force, including the agreement for their settlement through arbitration unless another 
or special system of arbitration is provided for in the relevant contract.
153
 The key requirement is 
for public companies to have access to justice or redress for any perceived acts of the 
government which they consider a threat to their business. The underlying philosophy is to 
increase the confidence of investors and international businesses.
154
 
The Ministry of Justice Resolution No 43/1995, which was issued in relation to the legislative 
powers vested in the Minister as granted in article 13 therein, lays down the requirements for 
arbitrators appointed and enrolled in the Roll of Arbitrators of the judicial authorities.
155
 The key 
condition and prerequisite is that for a person to be enrolled as an arbitrator with judicial 
authority, he or she should be a Kuwaiti national
156
 of good character and reputation, with good 
academic credentials and practical experience.
157
 Moreover, there is a special committee for the 
nomination of arbitrators under the chairmanship of the Chief Justice and the Head of the Court 
of Appeal
158
 as well as both Assistant under Secretaries of the Ministry of Trade.
159
 
Despite the fact that disputes under the guidelines of the CCPL
160
 should be heard free of charge, 
the law requires the chairman of the arbitration panel to decide on the pay of each appointed 
arbitrator for his or her service on the arbitration panel,
161
 which shall be deposited by the parties 
to the arbitration. This was controversial, in light of the fact that before the enactment of the 
JAL, disputes used to be dealt with free of charge. It may be assumed that the remunerations of 
those arbitrators shall be borne by the state.
162
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There are procedures for hearing and resolving disagreements before the arbitration panels.
163
 
The arbitration panels have the right to hear and decide primary matters that fall within the 
jurisdiction of the civil courts or the commercial courts.
164
 They also have the right to consider 
provisions and related commands as set out in sections A, B and C of article 18 of the CCP, that 
is, default judgment in cases of debt up to KD 20 if witnesses fail to appear or fail to answer, as 
provided for in article 47(1) of the Law of Evidence on Civil and Commercial Procedure.
165
 The 
ruling instructing a third party to provide any document in his possession required to determine 




Furthermore, awards and rulings by the arbitration panel are binding on the parties to the dispute. 
However, both are under the jurisdiction of the Court of Cassation.
167
 Under the said law and 
resolution, the arbitration panel’s awards and verdicts shall have the authority of a judgment 
which is enforceable immediately, endorsed with a self-executing formula through the Register 
of the Court of Appeal. Moreover, the publication of all or part of such awards or verdicts is 
prohibited except with the consent of the parties.
168
 
2.11 Arbitration Process under Islamic Theology or Jurisprudence 
The concept of arbitration and its use as a means of ADR are not new to Kuwait and other 
Islamic states.
169
 Arbitration appears in the Quran,
170
 which suggests that it has, albeit in a 
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somewhat rudimentary way, been seen as an efficient means of dealing with disputes for several 
centuries.
171
 It can therefore be argued that arbitration is a concept that has long been embedded 
in Islamic rules for over 1,400 years.
172
 Despite the present codification of arbitration rules, one 
should not ignore the spirit and theory of arbitration.
173
 The historical doctrine will to a large 
extent influence courts’ interpretations of arbitration disputes, including those relating to 
arbitration agreements and awards.
174
 
Scholars have argued that the arbitration rules as stipulated in the Quran are not entirely different 
from the modern approach to arbitration, and that the principles seem to be substantially 
similar.
175
 This suggests that maintaining a private mechanism for dealing with commercial 
disputes has been regarded as being of great significance in a variety of situations, particularly in 
those jurisdictions that place a heavy reliance on moral and religious obligations. 
2.12 Arbitration and the Four Major Islamic Schools 
The definition of commercial arbitration given by the four major Islamic Schools of theology 
depends on how Islamic law is interpreted by each of them. Generally, arbitration is defined in 
similar ways by these schools, with a particular emphasis on three aspects: conflict resolution, 
the overseeing of the conflict resolution by an arbitrator, and the enforcement of the decision. 
These aspects also figure prominently in the description of arbitration by the contemporary 
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Muslim schools, which also stress the binding decision underpinned by Islamic law; enacted by 
the Organisation of Muslim Conference via the Islamic Jurisprudence Panel.
176
 
The focus point of all these aspects is the selection of an appropriate arbitrator. All the schools 
implement separate rules for conflict settlement as well as for arbitrator selection and 
establishing the arbitration features and scope. 
2.12.1 The Hanbali School 
The Quran and the Sunna have a significant influence on the teachings of the Hanbali School. 
The school specifies that, since his judgment is mandatory and binding according to Islamic law, 
a person must fulfil several requirements comparable to those of a court judge in order to be 
selected as arbitrator.
177
 Therefore, his decision and especially the award, must be respected by 
the parties involved. However, provided that the decision or award has not been finalized, a 
disputing party is entitled to retract an arbitrator’s representation. This is made possible by the 
fact that arbitration is considered to be similar to the power of attorney, which the disputing party 
can renounce at any time. 
The Hanbali School permits arbitration to be applied in every kind of conflict. Nonetheless, there 
are cases in which the school absolves parties from penalties specified in the Quran. There is, 
however, a limitation in the application of Hanbali ideology of scholarship in regard to the NYC 
due to Islamic jurisprudence.
178
 There is a need in Kuwait for scholars to adopt a solution to 
harmonize the NYC and Islamic law, so as to allow litigants to settle their disputes or enforce 
their awards in Kuwait. In Kuwait the Hanbali School is acknowledged as the official authority 
on which the country’s legal system is based.
179
 However, there have been instances in which the 
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school has risked becoming unpopular due to its exaggerated deference to the Quran and 
Sunna,
180
 which has been perceived not only as bigotry towards the opinions of other schools but 
also as discrimination against adversaries holding positions in the legal or governmental system. 
The school declares that all other views are subordinate to the Quran and the Sunna.
181
 
2.12.2 The Shafi School 
The fulfilment of particular requirements is also specified by the Shafi School of theology as a 
condition for the selection of a person to act as arbitrator in conflict resolution. Regardless of 
whether or not it is overseen by a judge;
182
 arbitration is deemed by this school to be a legal 
process.
183
 Comparable to the rules of the Hanbali School, the Shafi School equates the power of 
an arbitrator with the power of attorney, meaning that an arbitrator can be dismissed at any time 
until the award is announced. This signifies that unlike a court judge, an arbitrator has less power 
and his role is restricted to dispute settlement.
184
 If the arbitration process fails to reconcile the 
disputing parties, the matter must be taken up in court.
185
 To establish the usefulness of 
arbitration in conflict settlement, the Shafi School relies on a categorization of dispute matters. 
Conflicts related to financial issues and contracts that are deemed to be pardonable 
transgressions are classified as one group of dispute matters.
186
 Unpardonable transgressions, 
including the rights of Allah and orphan custody, constitute the second group. The third group 
includes debatable matters which are open to arbitration, as a result of the existence or absence 
of agreements between parties
187
 or as a result of the lack of legal jurisdiction on arbitration, 
such as the rules regarding marriage. 
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2.12.3 The Hanafi School 
No requirements for arbitrator selection are specified by the Hanafi School.
188
 However, it 
recognizes the importance of arbitration for dispute settlement, thus essentially restricting the 
role of arbitration to conciliation. On the other hand, the school does not emphasize award 
issuing as much as a court judgment does.
189
 By defining arbitration as a contractual agreement 
on conflict resolution among two parties,
190
 the Hanafi School dictates that the parties have an 
obligation to accept the judgment of the arbitrator or the award.
191
 With regard to cases where 
arbitration fails, the provisions of the Hanafi School are identical to those of the Shafi School, 
declaring that the conflict must be taken up in court.
192
 Moreover, the Hanafi School maintains 
that the only person able to make legally binding decisions is the court judge. It should be 
emphasized that the Kuwaiti doctrine that only municipal courts should handle arbitral issues is 
against the doctrine of party autonomy and separability.
193
 The researcher argues that arbitral 
cases should be handled by the arbitral tribunal in Kuwait and courts should only provide an 
enforcement arm due to the doctrine of complimentary approach; in other words, the role of the 
courts is to support arbitral proceedings,
194
 or recognition and enforcement of foreign arbitral 
awards. Another point on which the views of the Hanafi School are similar to those of the Shafi 
School, is that apart from the issues for which the penalties are specified in the Quran,
195
 the 
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2.12.4 The Maliki School 
While not stipulating any requirements that an arbitrator must fulfil, the Maliki School demands 
that the arbitrator focuses on reconciling the opposing parties. Hence, the school prioritizes 
arbitration that results in a binding decision, similar to the Hanbali School. So high is the 
confidence of the Maliki School in the arbitration process that it permits the appointment of an 
opposing party as arbitrator.
197
 Additionally, it favours the creation of a tribunal that treats both 
parties equitably.
198
 It also supports the doctrine of party autonomy.
199
 However, in contrast to 
the Shafi School, under the rules of the Maliki School the power of the arbitrator cannot be 
retracted following the commencement of arbitration.
200
 Moreover, it specifies that arbitration 
does not apply to matters for which penalties are established in the Quran, nor does it apply to 
personal affairs like marriage, divorce, and other relationship problems.
201
 There is a dilemma 
with the Maliki School of theology due to its conservative application in regard to arbitration 
enforcement. In order to rival the modern arbitration enforcement mechanism, it needs to be 
revised by scholars of Islamic jurisprudence to match the new trends of commerce. Islamic 
theology should be interpreted to match modern trends of commerce. This will solve the problem 
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of recognition and enforcement, where the gaps in law could be filled with scholarly opinions to 



























This chapter critically examined the applicable legal framework rules and procedures in regard to 
recognition and enforcement of foreign arbitral awards in Kuwait. The main emphasis of the 
thesis in this chapter was: the Kuwait Constitution.
203
 The supremacy of Islamic law, the 
guarantee of access to justice, the statutory provisions, including the Civil Code, the CCP and the 
CCPL. Arbitrators and their conduct in arbitration, arbitration and arbitral awards, enforcement, 
appeal and nullification. Judicial arbitration, the provisions of the JAL and Islamic theology.
204
 
The first point that can be observed is that Kuwaiti law has provided for the procedures and 
requirements to enforce foreign arbitral awards, the clearest provision being article 199 of the 
CCP.
205
 On a more general note, the Kuwaiti Constitution
206
 is silent on the issue of recognition 
and enforcement, but it does set out two key principles affecting recognition and enforcement of 
foreign arbitral awards: the supremacy of Islamic law and the guarantee of access to justice. In 
general Kuwaiti courts do not enforce foreign judgments. With reference to foreign arbitral 
awards,
207
 the Kuwaiti courts permit enforcement if the law of a foreign country offers 
reciprocity in relation to the law of Kuwait. The issue of reciprocity is limited to GCC states, 
meaning that non-GCC states are disadvantaged when it comes to recognition and enforcement 
of foreign arbitral awards in Kuwait. There is a need for this doctrine to be revised to 
accommodate non-GCC states, in order to make Kuwait attractive as a centre of arbitration to all 
the 156 members of the NYC. It should be noted that the GCC is made up of only six states, 
which shows that the scope of reciprocity of Kuwait practices, is too limited to compete with 
international standards of arbitration in the twenty-first century. The applicability of the legal 
framework above leads the researcher to a conclusion, that the legal framework for the 
recognition and enforcement of foreign arbitral awards in Kuwait is not unformed and 
fragmented. Various systems and components apply at the same time, for example, Kuwait civil 
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 the Civil Code and Islamic law. Under the Kuwaiti Constitution
209
 Islamic law is the 
supreme law. However, there have been suggestions that Islamic law and principles do not see 
eye to eye with international rules, in terms of the recognition and enforcement of foreign arbitral 
awards; the researcher argues that Kuwait’s strict adherence to these, will create an undue 
impediment to an effective and robust system of enforcement. 
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CHAPTER 3: INTERNATIONAL CONVENTIONS AND TREATIES AS SOURCES 
OF RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS IN 
KUWAIT 
3.1 Introduction 
This chapter examines the sources that provide authority to Kuwait domestic courts to recognize 
and enforce foreign arbitral awards. The thesis in this chapter will explore all treaties 
internationally ratified by Kuwait, namely the New York Convention (NYC), the Riyadh 
Convention, the Arab League Convention on the enforcement of judgments and the Amman 
Convention on Commercial Arbitration of 1987. It should be noted that Kuwait has ratified many 
conventions governing the enforcement of foreign arbitral awards. Thus it was the forerunner of 
the GCC states
1
 in approving the NYC.
2
 The thesis in this chapter will provide solutions to the 
gaps in the conventions, in order to attract international investment in Kuwait. 
3.2 New York Convention 1958 
The NYC is composed of 156 member states that have ratified the NYC.
3
 It should be noted that 
enforcement of arbitration awards in all member states is mandatory. The NYC requires that 
                                                 
1
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foreign arbitral awards are recognized in the signatory states including Kuwait.
4
 According to the 
NYC, a party seeking enforcement has to supply the following: 
(a) The duly authenticated original award or a duly certified copy thereof. 
(b)  The arbitration agreement or a duly certified copy thereof. 
(c)  A translation of the aforementioned documents if they are written in a language other 
than that of the country where enforcement is sought. 
It must be noted that the NYC is designed to provide international uniformity in regard to 
recognition and enforcement of foreign arbitral awards.
5
 The irony is that in Kuwait the domestic 
courts have not complied with this national standard due to its conservative approach in 
interpreting the Convention, which should be implemented internationally by signatory states.  
It should be noted that that these provisions are the only provisions that govern the conditions 
that should be fulfilled by the party applying for enforcement of a foreign arbitral award. Thus 
the Convention’s provisions should supersede the national law of the land, in this case Kuwait.
6
 
The NYC provides that when a party to arbitration proceedings has provided prima facie 
evidence, the award should be enforced.
7
 The burden of proof shifts to the other party if there is 
resistance of enforcement, subject to NYC, article V (I). In Kuwait a number of decisions of the 
Court Cassation reflect these principles, for example the decision of 1988.
8
 In this case a dispute 
was about construction of headquarters of the Kuwait Arab Economic Development Fund, the 
agreement provided disputes to be resolved by ICC Rules; an award was made in France in 
favour of the respondent who sought enforcement in Kuwait. Both the court of first instance and 
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the Appeal Court granted leave to enforce. The appellant lodged an application, arguing that the 
arbitration award did not satisfy the conditions of the enforcement order to be issued in Kuwait 
in accordance with articles 199 and 200.
9
 The Court of Cassation upheld the decision of the 
lower courts after finding that the award and procedure fully complied with the NYC and that it 
was necessary that the award first be granted exequatur in France.
10
 
The researcher however, argues that although this case on its merits looks authoritative in terms 
of recognition and enforcement of foreign arbitral awards, there has not yet been any court 
decision dealing with this matter either in Kuwait or the GCC states. A court decision which if 
used, would promote the doctrine of binding precedent. 
3.3 Reservations of the New York Convention in Kuwait 
A reservation in international law is a caveat to a state’s acceptance of a treaty as defined by the 
Vienna Convention on the Law of Treaties 1969 (VCLT).
11
 Under article 19 of the VCLT, a state 
may when signing, ratifying, accepting, approving, or acceding to a treaty, formulate a 
reservation however phrased or named. It is a limitation on the commitment undertaken which 
purports to exclude or modify the legal effects of certain provisions of the treaty, in their 




In effect, a reservation allows the state to be a party to the treaty, while excluding the legal effect 
of a specific provision in the treaty to which it objects. A reservation is defined under the Vienna 
Convention
13
 but declarations are not, and the two are sometimes difficult to differentiate from 
one another. Unlike a reservation, a declaration is not intended to affect the state’s legal 
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obligations but is attached to a state’s consent to a treaty to explain or interpret what the state 
deems unclear. 
Thus, the declarations and reservations made upon ratification by Kuwait were that it would only 
apply the NYC to the recognition and enforcement of foreign arbitral awards, made in the 
territory of another contracting state. The Convention is considered to be a non-self-executing 
treaty and requires adoptive legislation compatible with principles laid down in the treaty. The 
United Nations Commission on International Trade Law (UNCITRAL)
14
 has issued the 
arbitration Model Law, part of which is intended to simplify the process for ratified state(s) in 
implementing the NYC into their municipal legislation system. The NYC provides that ‘any state 
may on the basis of reciprocity declare that it will apply the convention to the recognition and 
enforcement of foreign arbitral awards made only in the territory of another contracting state.’
15
 
The principle of reciprocity is mentioned in the Convention since some members did not agree to 
the recognition and enforcement of foreign arbitral awards, regardless of the country where the 
award is made under the doctrine of universality. It should be noted that states that kept the 
reservation when ratifying the treaty, may subsequently withdraw from the reservation. For 
example, Australia made a reservation when it ratified the NYC in 1961 and later withdrew it in 
1988.
16
 It should be noted that the principle of reciprocity undermines the recognition and 
enforcement of foreign arbitral awards, which was not the main aim of the Convention. The 
Convention was intended to harmonize enforcement of arbitral awards internationally, not to 
hinder their enforcement due to the principle of reciprocity. Kuwait reserves implementation of 
the Convention to the recognition and enforcement of foreign arbitral awards made in the 
territory of other contracting states.
17
 The main irony of reciprocity is that there is no automatic 
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recognition of the NYC in regard to recognition and enforcement of foreign arbitral awards. The 
position of reciprocity under the NYC differs in various GCC states. Reservation regarding 
reciprocity in GCC states was first applied by Kuwait, Bahrain,
18
 and Saudi Arabia.
19
 In Kuwait 
the Decree provides
20
 that Kuwait reserves implementation of the Convention to the recognition 
and enforcement of foreign arbitral awards made in the territory of other contracting states.
21
 
It should be noted that the principle of reciprocity does not apply to GCC states, for example 
Kuwait, Oman, Bahrain, Qatar, Saudi Arabia, and the UAE. In other words, these states will 
automatically recognize or enforce foreign arbitral awards under the NYC, irrespective of the 
country in which it is made. Indeed, this evidences the support by the GCC states of international 
arbitration. The researcher however argues, that since the NYC is composed of 156 countries, 
limiting reciprocity to only six member countries will not attract international arbitration where 
they are not signatory to GCC conventions.
22
 
3.4 The Riyadh Convention on Judicial Cooperation 1983 
The Riyadh Convention on Judicial Cooperation emerged in 1983
23
 as a substitute for the Arab 
League Convention on the Enforcement of Judgments of 1952.
24
 It combines the essence of the 
NYC
25
 with the principles of Islamic law.
26
 The Riyadh Convention adapted many basic tenets 
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 and Western bilateral agreements.
28
 A major feature of the Riyadh Convention is 
the rule that limits the court at the place of enforcement from subjecting the dispute to a 
reappraisal, provided the matter had been previously decided among the parties
29
 which accords 
with the Vienna Convention.
30
 
The Riyadh Convention stipulates that an arbitral award granted in one of its member states shall 
not be rescinded in another;
31
however, there are the following exceptions: (1) if the subject 
matter of the dispute cannot be arbitrated according to the law of the state where the arbitration is 
sought;
32
 (2) if inadequate notice concerning the arbitration procedures was provided to the party 
against whom the award was made;
33
 (3) where the arbitral award is in respect of a dispute, 
which is extraneous to the arbitration provision conditions; (4) if the award depends on the other 
party to arbitration for verification and (5) if recognition of the award would violate the 
principles of the doctrine of unification, public order or relevant laws.
34
 
The researcher argues that the exceptions (in particular, the exception which allows for an 
arbitral award to be ignored if it is against public policy) reiterate the importance of policy issues 
in the effectiveness of arbitral awards in Kuwait. The Riyadh Convention has been ratified by 
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some Gulf States such Saudi Arabia,
35
 the Sultanate of Oman, the UAE and Kuwait.
36
 However, 
to a limited extent the 1975 Convention for Judicial Cooperation between States of the Arab 
League, provides for the recognition and enforcement of arbitral awards among a few countries 
in the Middle East and North Africa (MENA). While the Riyadh Convention provides that 
contracting states must recognize judgments made by member states under article 25 (c), it does 
not cover judgments of bankruptcy, tax cases and civil matters. The Convention is ambiguous as 
it does not provide a definition of what is commercial and what is not. This state of affairs 
becomes problematic when the adjudication courts deliver a judgment in what it deems to be a 
commercial matter; while the contracting state where the award is to be enforced does not 
consider the matter to be commercial in nature. 
It should be noted that the enforcement of arbitral awards is not uniform in this region, and 
domestic arbitral awards are in general much easier to enforce than foreign arbitral awards.
37
 The 
possibility of enforcing a foreign arbitral award is greater in countries that have acceded to the 
NYC
38
 than Islamic states that tend to view the Western legal framework with too much 
mistrust.
39
 Such a framework has traditionally not accorded much importance to Islamic law, and 
the origins of its distrust can be traced to the arbitrations related to oil concessions in Middle 
Eastern countries, for example, between Kuwait and the multinational oil companies.
40
 These 
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Gradually, the situation changed and several countries, including Kuwait adopted the NYC
42
 and 
used the UNCITRAL Model Law as a reference point. In addition, several local centres of 
arbitration have also been established in these countries.
43
 However, these initiatives have not 
succeeded in completely eliminating differences among the Arab states with regard to arbitration 
law. In addition, there is significant variation in the enforcement of arbitral awards. The situation 
is further complicated due to the variation between Western legal systems and Islamic law. 
Obviously there is a need to adopt a more uniform system in this region.
44
 The arbitration 
mechanism in Kuwait is not mandatory and is subject to a number of limitations, making it 
difficult for foreign entities to conduct business in Kuwait because any arbitral award is 
examined, with the aim of discovering whether or not it complies with Islamic law.
45
 Thus, 
ratification of the NYC
46
 does not mean that foreign arbitral awards will be recognized and 
enforced. It is therefore essential to arrive at a balance between the Islamic law requirements and 
the principles of international law.
47
 
The Riyadh Convention provides for the enforcement of arbitral awards in the Arab states.
48
 It 
replaces the Arab League Convention (1952) on the Enforcement of Judgments. Another 
agreement concerning arbitration is the 1980 Amman Convention on Arabic Commercial 
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 The Amman Convention gives Arab states greater powers to enforce arbitral 
awards within their jurisdiction;
50
 this has left the NYC
51
 in competition since the Amman 
Convention is based on Islamic jurisprudence which all Gulf States prefer.
52
 The revocation of 
arbitral awards is addressed by the Amman Convention. This occurs in the following situations:
53
 
exceeding jurisdiction by the tribunal, an illegal influence having been brought to bear on the 
arbitrator, which in turn affected the award. The existence of a new fact that would have 
significantly affected the award, if that fact had been known to the concerned party in due 
course, and that ignorance regarding this fact was not due to the negligence of that party.
54
 In the 
case of an award that can be revoked on these grounds, a party must apply to the Arab 
Arbitration Centre no later than sixty days after receiving the award or from the date of coming 
to know about the relevant fact. Subsequent to receiving an application, the Centre is required to 
form a three-member committee from the list of arbitrators. It is the duty of this committee to 
provide a decision on the application.
55
 The decision of this committee is final.
56
 Such arbitral 
awards are enforceable in the contracting states. However, if an award is contrary to public 
policy in the nation where enforcement is to take place then it will not be enforceable. The 
absence of other provisions regarding the recognition and enforcement of the award in the 
Amman Convention makes it subject to other systems such as the Riyadh Convention.
57
 The 
present Convention on Judicial Cooperation was signed in Riyadh in 1983. The members of this 
Convention are the Arab states which have made it very clear that an arbitral award containing 
                                                 
49
 S Akhtar, ‘Enforcement of Awards under Inter-Arab Conventions’ 
<http://www.lac.com.jo/_private/pdf/Enforcement%20of%20Awards%209-8.pdf> accessed 29 August 2011. 
50
 Amman Convention of 1987, arts 38 and 39. 
51
 NYC 1958. 
52
 UiO Faculty of Law, ‘Arab Convention on Commercial Litigation’ 
<http://www.jus.uio.no/english/services/library/treaties/11/11-05/arab-commercial-arbitration.xml#treaty-header1-
2> accessed 21 November 2014. 
53




 El Sayed Almarakebi Arbitration in the GCC States and to What Extent it is Affected by State Sovereignty 
(Arabian Renaissance House 2001) 103-121. 
56







provisions contrary to Islamic law will not be enforced.
58
 Thus, a court or enforcing authority 
can reject an award even if the local non-religious law would have required enforcement.
59
 
The irony with the Riyadh Convention is that it stipulates that the enforcing party has to supply a 
translation of all the documents submitted to the court.
60
 However, as stipulated in the 
Convention, Arabic is the main language of all GCC member states and it is the language used in 
the courts. The Convention should adopt the general principles of public policy, whereby non-
Arabic documents can be submitted and a translator will be appointed to translate them. This will 
be an advantage to non-Arabic speaking states and hence an impetus to Kuwait in regard to 
recognition and enforcement of foreign arbitral awards. It is a requirement to all GCC courts that 




 and under codes of procedure, the 
winning party must attach a translation thereto.
63
 It should be noted that the courts have 
discretion to ignore a request for the translation of documents, on which they have based the 
judgment. This can lead to annulment of the exequatur. The translation should have the same 
meaning as the courts of GCC states understand,
64
 and any defect or error in translation might 
affect the application.
65
 There is a need under the Convention to satisfy requirements as to the 
type of translation which should be provided by the party seeking recognition and enforcement 
of arbitral awards. All GCC states stipulate such requirements to be met; however, such 
requirements differ from state to state in the GCC region. It should be noted that any translator 
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must be an expert in legal translation and more than one translator may be used.
66
 This may be 
problematic for foreign investors who may find it too cumbersome to get not only a linguistic but 
also a legal expert.
67
 If the New York Convention is applied, such impediments can be avoided 
since pursuant to article IV of the Convention the enforcing party has only to supply the award, 
the arbitration agreement, and the translation. 
3.5 Arab League Convention on the Enforcement of Judgments 1952 
Arab states promote regional cooperation in the area of enforcement of foreign judgments.
68
 The 
major multilateral conventions concluded by Arab countries in the field of international 
commercial arbitration are the Arab League Convention
69
 on the Enforcement of Judgments 
1952
70
 and the Riyadh Arab Convention on Judicial Cooperation 1983.
71
 These initiatives were 
followed by the Convention on the Enforcement of Judgments, judicial disputes and appeals in 
the GCC
72
 promoting regional cooperation in this area.
73
 The Arab League Convention of 1952 
deals with enforcement of judgments in commercial and civil areas even if these have been made 
by a criminal court. The Arab League Convention demands evidence to be supplied before an 
award may be enforced.
74
 In order for a foreign arbitral award to be enforced, the following 
conditions must be satisfied: 
(a) A certified true copy of the judgment has been authorised by responsible quarters. 
(b) The original summons of the text of the judgment has been duly served. 
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(c)  A certificate has been granted stating that the parties have been duly served with 
summons to appear before the proper authorities or before the arbitrators in the event that 
the award was made by default.
75
 
Although the above three conditions must be complied with as per the Convention, states like 
Kuwait will not adhere strictly to the provisions of this article 5. It should be noted that the 
language used has been formulated to the evidence for enforcement of judgments.  
The Convention provides that these documents should be submitted by the enforcing party, while 
the Court of Cassation is not required to supply the evidence.
76
   
The Convention
77
 should have considered the arbitration agreement as a necessary tool in regard 
to enforcement. However, it is deemed as essential evidence, because national courts cannot 
refuse enforcement of an award without adducing and verifying the arbitration agreement 
because of the principle of party autonomy.
78
 
In this way, the Arab League Convention differs from the non-Arab conventions, which do not 
affect civil law issues.
79
 The non-Arab conventions regard such issues as outside their purview, 
and that these should be addressed by special treaties such as The Hague Convention on the 
Recognition of Divorce and Legal Separation of 1970.
80
 There are considerable similarities 
between the Arab League Convention and the Riyadh Convention. 
3.6 Amman Convention on Commercial Arbitration 1987 
The Amman Convention on Commercial Arbitration of 1987
81
 is a regional agreement
82
 and its 
membership is composed of fourteen member states. The main signatories are: Algeria (which 
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ratified this treaty in 1987), Djibouti, Iraq, Jordan, Lebanon, Mauritania, Morocco, Palestine, 
Sudan, Syria, Tunisia, North Yemen, and South Yemen.
83
 The main aim of the Convention is to 
respect the arbitration agreement or party autonomy doctrine, so that final awards are enforced.
84
 
The Amman Convention is designed along the lines of the Washington Convention, which 
provides that an award shall be final and binding not subject to appeal and that all parties shall 
comply with the award.
85
 Although the Amman Convention shares similarities with the 
Washington Convention, it does not enjoy much popularity because it limits all pleadings
86
 and 
submissions to the Arabic language or Arab states.
87
 Consequently, the majority of the parties 
involved in international commercial agreements experience difficulty with the procedures.
88
 
The Amman Convention on Commercial Arbitration serves as a forum for resolving commercial 
disputes among the Arab nations.
89
 It has established an Arab Centre for Commercial Arbitration 
in Rabat, Morocco.
90
 Only the Supreme Courts of the contracting countries can reject arbitral 
awards made by this Centre.
91
 Refusal to enforce these arbitral awards is permitted only if the 
award in question is contrary to the public policy of that nation.
92
 The chief conventions among 
the Arab states are the Amman Convention on Commercial Arbitration and the Riyadh 
Convention on Judicial Cooperation. The latter holds well between the Arab states and 
consequently is applied to foreign arbitral awards made in one of the member Arab states. On 
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referral for enforcement, a court is restricted to either rejecting or enforcing the award.
93
 The 
Riyadh Convention provides an alternative for all the Arab states that have not become 
signatories to the NYC.
94
 The signatories to the Amman Convention are all Arab states.
95
 This 
Convention provides the Supreme Court of each of the member states with jurisdiction to enforce 
arbitral awards.
96
 Entities belonging to the Arab countries can resolve their commercial disputes 
by utilizing the offices of the Arab Centre for Commercial Arbitration. The Amman Convention 
created this Centre and its awards have to be enforced by the supreme courts of the member 
states.
97
 However, enforcement need not be approved if the award is contrary to public policy.
98
 
The Amman Convention has followed the same general provisions on recognition and 
enforcement of foreign arbitral awards, by providing that the recognition and enforcement is left 
to the jurisdiction of the supreme court of the country in question. When it comes to the 
application of the Amman Convention in Kuwait, one can envisage difficulties of enforcement, 
especially where there are conflicting issues relating to the moral or public duties that are 
perceived to be central to Kuwait and Islamic principles which are largely governed by the 
operation of the Kuwaiti courts.
99
 
A classification of the Arab nations on the basis of their enforcement of arbitral awards gives rise 
to the following categories: first, Arab countries that are not signatories to the NYC, these 
nations do not differentiate between international and domestic arbitrations; second, countries of 
the Arab world that have acceded to the NYC; and third, Arab countries that have enacted 
international arbitration legislation that distinguishes between national and international 
arbitration.
100
 Moreover, there is the UNCITRAL Model Law which is representative of global 
unanimity on what should constitute the norms and cardinal issues in international commercial 
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 The objective of the Model Law is to facilitate uniform practice and the 
development of harmonious economic relations. In particular, it aims to strengthen the legal 
mechanisms to ensure a fair and effective solution to commercial disputes.
102
 
The Model Law can be adopted as it is or it can be utilized as a guide for developing domestic 
legislation on dispute resolution. It incorporates globally accepted principles that pertain to the 
control and support of arbitration by domestic courts. It has now become commonplace for any 
country that desires to enact legislation in the area of arbitration to consult the Model Law.
103
 
Some countries do not adopt the Model Law provisions in their entirety. However, such nations 
adopt a framework that is based on the Model Law as this offers better access and transparency 
to non-domestic entities. The Model Law can be said to be best suited to the requirements of 
international commercial arbitration and enjoys considerable popularity. The researcher agrees 
that the Amman Convention is more liberal compared to other GCC conventions because of its 
inclusion of all Arab states in the region; with a composition of fourteen states, while other 
conventions are restricted to only six member states. One of the impediments in enforcement is 
the absurdity in interpreting the Convention in member states, due to different colonial regimes 
that have different legal structures and languages in place; for example, Kuwait and Sudan were 
colonized by the British, Tunisia and Algeria by the French, and Djibouti by the Italians. The 
colonial saga may however, be overcome since all states use the same language of 
communication. Compared to the NYC (which has over 156 members) the impact of the Amman 
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This chapter examined the various international conventions to which Kuwait is a signatory, 
especially with Arab countries, namely the NYC, the Riyadh Convention,
104
 the Arab League 
Convention on the Enforcement of Judgments and the Amman Convention on Commercial 
Arbitration. The examination in this chapter further showed that although Kuwait is a signatory 
to the NYC, it has made a reservation when it comes to enforcement of foreign arbitral awards. 
The thesis further showed that the Riyadh Convention’s scope of application on the enforcement 
of foreign arbitral awards is too narrow, since only six member states are signatories to it. The 
Riyadh Convention supplements the NYC with Islamic law principles while the Amman 
Convention provides a wide scope of enforcement in the fourteen states. However, the Amman 
Convention is limited to awards made in signatory states, this proves that the scope of 
application of the Amman Convention compared to the Model Law and the NYC is much 
narrower than the internationally agreed NYC. 
The thesis examined the problem of enforcement of convention awards and found that the 
evidence required for an award to be enforced differs between the conventions. For example, the 
NYC requires reasonable evidence, where it refers to the original arbitral award, where it only 
seeks the arbitration agreement or a copy thereof and a translation if not drafted in English 
language. This is central to other conventions; for example, the Riyadh Convention requires a 
translator and court oath certificate, such a translator should be an expert in the English language 
as well as a legal expert. Indeed, this restricted approach of GCC states is a hindrance to 
enforcement of foreign arbitral awards in Kuwait. Under the NYC a failure by a party to supply 
evidence does not lead to the application being declined as the enforcing party can complete or 
provide evidence as proceedings progress. The thesis examined how national laws provided 
conditions for the recognition and enforcement of foreign arbitral awards not found under the 
conventions. National courts are never entitled to grant enforcement of a foreign arbitral award 
unless the conditions are verified, namely that the parties were duly notified and legally 
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presented. There is reciprocity; the tribunal has jurisdiction to rule under the doctrine of 
competence-competence; the award has authority or res judicata according to the law applicable 
to the award; the award does not conflict with the judgment issued in member states; the award 
does not conflict with public policy; and the award must have been issued in an arbitrable matter 
under one of the state laws. The Amman Convention provides that an award must not include a 
request made on the basis of a breach of the laws applicable, which might lead indirectly to the 
requirement that parties have to choose Amman law as the applicable law governing disputes; 






CHAPTER 4: THE ROLE OF KUWAITI COURTS IN THE ENFORCEMENT OF 
FOREIGN ARBITRAL AWARDS 
4.1 Introduction 
The success of an arbitral regime in Kuwait depends too much on the efficiency and cooperation 
of the courts. The thesis in this chapter will focus on the need to achieve the optimum role of the 
courts in recognition and enforcement of foreign arbitral awards. Indeed, the relationship 
between courts and arbitration is a key to the success of any arbitral system. Arbitration is like a 
young bird that is running to fly, that needs the support of the courts to fly miles. This 
demonstrates how the courts help arbitral awards to be enforced;
1
 without courts of arbitration,
2
 
arbitral awards do not have legal effect and will become meaningless, since awards will not be 
enforced in domestic courts.
3
 
 Indeed, courts are indispensable to the effectiveness of arbitral enforcement in Kuwait.
4
 While 
the role of courts is very important, it should not exceed the autonomy of the parties to arbitrate. 
The agreement to arbitrate should be given due respect, due to the doctrine of competence-
competence.
5
 In Kuwait a foreign arbitral award cannot be enforced until it has been granted an 
exequatur by a competent court.
6
 The Civil Code and Commercial Procedures provides that an 
exequatur must be filed before the court of first instance (Al-Kuliyaya Court) located in the 
capital city of Kuwait).
7
 The court, according to the Civil and Commercial Procedural law, is the 
only place that has jurisdiction to enforce foreign judgments.
8
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This chapter examines the role of courts in Kuwait. Addressing the role of courts, this chapter 
will be divided into sections consisting of first, an examination of foreign arbitral awards in the 
Kuwaiti context; second, the doctrine of party autonomy as a yardstick that governs arbitration 
proceedings and which factor domestic courts need to take into consideration, when considering 
enforcement of foreign arbitral awards; third, procedural requirements for enforcement of foreign 
arbitral awards; fourth, the recognition and enforcement of foreign arbitral awards; fifth, foreign 
investments in Kuwait; sixth, effects of recognition and enforcement of foreign arbitral awards, 
dominantly from foreign investors or other commercial entities, or people that prefer to settle 
their arbitration disputes in Kuwait; seventh, the importance of recognition and enforcement of 
foreign arbitral awards in Kuwait; and last, a summary of the chapter. 
4.2 Definition of Foreign Arbitral Awards 
Under Kuwaiti law, a foreign arbitral award is defined as a decision made outside Kuwait in a 
tribunal of competent jurisdiction.
9
 Kuwaiti arbitration administration now falls under the 
CCPL.
10
 Despite the recognition of arbitration by Kuwait, the CCPL which is the main law on 
arbitration, does not define arbitral awards. Similarly, the Judicial Arbitration Law (Law No 
11/1995) (JAL),
11
 which supplements the CCPL, does not provide a precise definition for a 
foreign arbitral award. It does however, set out a procedure whereby an arbitration panel within 
the Court of Appeal, consisting of three judicial officers and two arbitrators, may be selected by 
the parties.
12
 The Quran equally has no definition of arbitral award.
13
 Since these are the main 
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sources of Kuwaiti domestic laws
14
 and they provide no substantive definitions of the concept of 
arbitration, it is necessary to examine the definition of arbitration under international law by 
virtue of Kuwait’s ratification of such law.
15
 Article II of the New York Convention (NYC) 
defines arbitration not only as awards made by arbitrators appointed for each case (by the 
parties) but also as those made by permanent arbitral bodies to which the parties agree to submit 
their disputes;
16




It is also helpful to further examine insights found in the conditions concerning the NYC’s 
definition of arbitral award, the ‘agreement in writing’,
18
 which is the arbitration agreement 
signed by the parties or an arbitration clause included in an exchange of letters.
19
 The definition 
of arbitral award in article I(2) of the NYC is not limited to awards made by the arbitrators 
selected in each matter but also extends to that granted by permanent arbitral bodies.
20
 
Nevertheless, in the opinion of the researcher, Kuwait’s recognition and enforcement of foreign 
arbitral awards is likely to be more limited than anticipated in the NYC for two reasons. First, 
Kuwait only enforces arbitral awards that can be reciprocated.
21
 Second, the arbitration laws in 
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 are guided by the provisions of the CCPL.
23
 Kuwait has not adopted the UNCITRAL 
Model Law.
24
 The researcher therefore supports the position that to mitigate the foregoing 
ambiguities, it may be useful for parties to incorporate in their contract a clear clause on choice 
of law so that the definition of an arbitral award would depend on the choice of law they agreed 
upon. 
In this regard, the researcher argues that there is a need for Kuwaiti courts through its ratified 
conventions
25
 to define clearly what is meant by foreign arbitral award within its legal 
framework. The NYC should also help by clearing up this ambiguity for signatory states like 
Kuwait, since its provisions do not provide a clear definition. This creates or gives domestic 
courts power to use their conservative approach of interpretation instead of the purposive 
approach, which in the end hinders recognition and enforcement due to Islamic principles. The 
NYC never intended to do this; rather, it aimed to promote international recognition and 
enforcement of foreign arbitral awards in all signatory states and was ratified by Kuwait. 
4.3 The Kuwaiti Party Autonomy Doctrine 
Party autonomy doctrine means that the arbitration parties are free to choose the ‘lex arbitri’, that 
is, the laws where arbitration will take place when considering enforcement of an arbitral award. 
This means that when courts are considering any arbitral proceedings they must consider the 
supremacy of party autonomy in arbitration agreements. Since courts are called in arbitration for 
host reasons, they should not go beyond this doctrine, because parties to arbitration chose 
arbitration over litigation. 
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There is no uniform conflict rule used in identifying laws that govern a party’s legal capability to 
enter into a contract. Legal capacity in a common law country will be governed by the laws 
governing the contract
26
 since it is usually a matter that concerns contracts. In addition, the 
ability to enter into a contract regulates the parties’ law applicable thereto.
27
 The recognized rule 
has no provision for the law that governs the organization and institution of legal entities.
28
 
Kuwait is a sovereign state and a principal place of business in the Middle East with central 
administration of the legal entity.
29
 Those who breach the law are punished depending on the 
place of registration of the company in which they work and the level to which such companies 
have adapted to the rules regarding the activities.
30
 
Countries that have adopted the rules and standards of some international bodies have called for 
amendments to some of the standards in Kuwait.
31
 The courts in Kuwait operate in ways that 
promote business. The Companies Act stipulates that the rules relating to the organization and 
capitalization of bodies should protect the shareholders in the company.
32
 
Both the European Free Trade Area
33
 and the EU, support transnational businesses and have 
always supported the independence of companies.
34
 This is what Kuwait should emulate so as to 
allow for more possibility for a company registered in Kuwait to bear the costs of its activity and 
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carry on its business.
35
 This, on the other hand, does not indicate that the issue of seat has 
actually disappeared from consideration. It is up to national law to monitor the relevant factors 
each state wants to apply within its borders.
36
 Therefore, it is important to establish a system of 
laws that applies across national boundaries.
37
 However, the actual support given to businesses 
within a particular environment does not challenge the European legislation, when it requires that 
the company is structured accordingly under the law of the state.
38
 
Kuwait has joined forces with other Gulf States to create an enabling environment for businesses 
both local and foreign.
39
 This is mostly in pursuit of a policy of cooperation in the Arabian Gulf 
and its efforts to develop the market.
40
 Member states are urged to use their best efforts to ensure 
that businesses thrive in the region.
41
 
The aim of international arbitration is to create business-supportive environments.
42
 On the other 
hand, disputes resolved through arbitration rules and laws provide a large number of solutions.
43
 
This is believed to be the most acceptable system of ADR or direct enforcement of the law 
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without considering the practical selection of the rules of law.
44
 This is viewed as a normal 
approach and is applied in a number of current pieces of arbitration legislation.
45
 Taking the 




In the context of legal capacity which is examined here, the parties to a dispute will not be 
prepared to expect the legal capability of a party to be evaluated under a specific law, especially 
when that party is listed in Kuwait and has its actual seat in another country.
47
 The researcher 
argues that the government should enact rules and procedures to remedy this gap in the law to 
enhance arbitration enforcement in Kuwait, bringing it into line with other international centres 
of arbitration such as New York, London, Hong Kong, Dubai, and Paris. 
4.4 Procedure Requirements for Enforcement of Foreign Arbitral Awards in Kuwait 
The Kuwaiti arbitration system distinguishes between domestic arbitral awards and foreign 
arbitral awards.
48
 An application for enforcement of an arbitral award made in Kuwait must be 
filed with the president of the court that originally had jurisdiction over the case. The execution 
order will be issued only if the court has verified that there is a valid arbitration clause, that no 
right of appeal remains and that there is no justification for not enforcing the award. The judge 
may not, while examining the award, reconsider the merits of the dispute. If a foreign arbitral 
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award is rendered in an NYC member state, the courts of Kuwait will recognize and enforce it.
49
 
Awards issued in non-signatory countries are also enforceable provided there is reciprocity of 
enforcement between Kuwait and the jurisdiction in question.
50
 Under article 200, the Kuwait 
courts will recognize and enforce the award, without retrial or examination of the merits of the 
case if the following conditions are met:
51
 
(a) The subject matter of the award is capable of settlement by arbitration under Kuwaiti law; 
(b) The award is enforceable in the jurisdiction in which it was rendered; 
(c) The procedural requirements have been satisfied.52 
For a Kuwaiti court to agree to recognize a previous judgment, article 199 of the CCP has to be 
complied with which requires the following conditions to be satisfied:
53
 
- There is a court ruling in the state on the subject; 
- The judgment does not constitute a violation of public policy or public morals of the 
country where the enforcement is sought.
54
 
 The researcher argues that the problem with article 199 in regard to foreign arbitral awards 
enforcement is that it does not offer explanation on what is public policy. This gives the court a 
discretion to limit enforcement by using a rigid approach rather than a purposive approach of 
interpretation, when it comes to enforcement of foreign arbitral awards. The words ‘public 
policy’ may be subject to Islamic law, which other non-Islamic states do not confer to. This may 
be a problem when one is seeking enforcement of foreign judgments in Kuwait. It is of great 
importance that Kuwait courts interpret this article in a manner that will enhance foreign 
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investments. The state court is a very important player in enforcing foreign arbitral awards. The 
court should adopt pro-arbitration policy by adopting a presumptive principle of enforcement. 
Courts in Kuwait promote the relationship between arbitration and courts in assisting 
enforcement, unless there is good ground not to do so. In other words, the term ‘public policy’ 
should not just be used in its form without critical analysis of the aim of arbitration. The law 
must make it clear that courts should favour enforcement of foreign arbitral awards to enhance 
business in Kuwait and also to be a centre of international arbitration. 
Article 200 of the CCP also vests powers in the parties which could be the subject of a lawsuit 
under Kuwaiti law and shall be enforceable in the country.
55
 However, despite what each party 
might claim under the principle of party autonomy, it is important that they base their claims on 
the law. Courts should support enforcement due to the doctrine of compatibility and 
complimentary approach. 
4.5 Recognizing and Enforcing Foreign Arbitral Awards in Kuwait 
The enforcement of foreign arbitral awards in Kuwait sometimes encounters challenges to the 
idea of arbitration as a means of resolving differences. If law enforcement is applied objectively 
to the NYC it will be difficult to encourage commercial entities to resort to arbitration as part of 
contractual arrangements. Even when the NYC was entered into, the Kuwaiti Government 
reserved the right to regulate the recognition and enforcement element in its own way, without 
necessarily accepting the international provisions fully.
56
 While there may be good reasons for 
this, it does ultimately present a challenge to the acceptance of the use of arbitration if 
                                                 
55
 Essam El-Din Al-qusabi, The Privacy of Arbitration in the Field of Investment Disputes (Facility Knowledge 
1994) 22. 
56
 Sami Fawzi, International Commercial Arbitration, Comparative Study of the International Commercial 
Arbitration Provisions Set Forth in the International, Territorial and Arab Rules and Treaties with Reference to 
Arbitration Provisions in the Arab Legislations (Culture Department 2009) 353-413; Samir Saleh, Commercial 
Arbitration in the Arab Middle East, A Study in Sharia and Statute Law (Mid- country press, London, Graham and 





enforcement cannot be guaranteed.
57
 It has been suggested that Kuwaiti courts actively enforce 
foreign arbitral awards regardless of whether the awards meet the consistent reciprocity and 
procedural criteria as foreign judgments under articles 199 and 200 of the CCP.
58
 As a 
participant of the NYC, Kuwait can recognize and enforce foreign arbitral awards that are made 
in countries that are also members of the NYC.
59
 Kuwait is also a member of the International 
Convention on the Settlement of Investment Disputes (1965) (ICSID).
60
 The scope of the ICSID 
is limited to legal disputes regarding an investment between a host state (or any constituent 
subdivision or agency of a host state selected by that state) and a national of the host state.
61
 
Furthermore, a condition of the ICSID is that a party is not under an obligation to mediate simply 
because of its approval of the ICSID. 
However, if the reciprocity demand is met foreign arbitral awards are enforced in Kuwait, 
subject to the following conditions:
62
 
(d) The foreign award is granted in a matter which can be the subject of 
arbitration and is enforceable within the country it was awarded; 
(e) The foreign award is granted by a competent mediator based on the laws 
of the country in which it was awarded; 
(f) The parties are immediately summoned to appear in court and should be 
represented; 
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(g) The award on a subject is not against the laws of the country in which it 
has been awarded; 
(h) The award should not contradict judgments that have already been made 
in Kuwaiti courts or contain anything that violates Kuwaiti morality or 
public policy. 
Kuwaiti law allows both parties to choose the jurisdiction, the terms of the agreement and the 
forum for resolving any dispute that occurs after the agreement. Although the CCP allows 
Kuwaiti courts to enforce judgments from foreign jurisdictions in exceptionally restricted 
circumstances, the Kuwaiti courts do not usually do so directly.
63
 Article 199 of the CCP 
provides that foreign judgments may be worthless in Kuwait unless the foreign law in question 
offers mutual recognition and enforcement of judgments from Kuwait, by written agreement and 
depends entirely on the equivalent provisions in the laws of a foreign country regarding 
enforcement of orders made in Kuwait.
64
 Without a written agreement allowing reciprocal 
enforcement, Kuwaiti law states that the court may issue a ruling on enforcement declining to 
grant a request for recognition and enforcement. Mutual enforcement can also be proven by a 
legal document issued by the state. However, Western countries do not have reciprocal 
enforcement with Kuwait.
65
 In some respects, there are grounds for the researcher to argue that 
the Kuwaiti laws on arbitration are less tolerant with regard to arbitral award enforcement. This 
was stated by the High Court of Appeal in the following way: 
The arbitrator’s award is of a similar nature to that of a judge’s award, however, it is 
not evaluated with the same criteria applied to the latter’s decisions for many 
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reasons, one of which is that the arbitrator is chosen by the parties (party autonomy) 
and often lacks the legal knowledge that is available to a court judge.
66
 
Analysis of this indicates that there remains a problem when issues of enforcement are taken to 
the Supreme Court as there are still politics or public policy in regard to the authority of party 
autonomy. In most cases, the domination of the judiciary contradicts with the concept of 
arbitration, which is basically established on the free will of litigants to choose their arbitrators. 
Also, this could invoke concerns in terms of adhering to traditional formalities in the judicial 
practice, namely the time-consuming procedures.
67
 The decision of the arbitrators passed by way 
of majority is subject to contention by the Kuwait Court of Cassation
68
 on the ground that the 
Court does not agree to put arbitrators on the same footing as judges of municipal courts,
69
 given 
the fact that parties under party autonomy chose the arbitrator to determine the subject matter of 
their disputes in lieu of the state judge.
70
 
4.6 Foreign Investment in Kuwait 
Generally, many foreign investors prefer arbitration as a dispute resolution mechanism, mainly 
because they are wary of litigating in the other party’s home court. An effective arbitration 
procedure builds confidence in parties dealing with one another and enhances trade.
71
 Therefore, 
to attract foreign investment in Kuwait, an encouraging legal environment must be available; 
investors would normally prefer arbitration mechanisms to resolve their disputes. This is because 
foreign investors are concerned about available procedures to resolve any such future disputes 
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fairly and properly. Therefore, an arbitration system that is effective helps build confidence in 
transactions and boosts foreign investments. This in turn increases inflow of investments to 
Kuwait. In view of this, arbitration is the most favoured mechanism for the settlement of disputes 
in international commerce. 
Thus, proper compliance with the UNCITRAL Model Law
72
 and the NYC, which are intended to 
facilitate the conduct of international commercial arbitration, is necessary.
73
 In this regard, the 
Kuwaiti courts must maintain a level playing field and recognize the relationship between trade, 
commerce, and arbitration within the international community; enabling effective arbitration 
mechanisms which are crucial in establishing good investment opportunities in Kuwait. It should 
be noted that when the risk is increased because effective dispute resolution procedures are not 
available, international investors may refuse to enter into transactions with Kuwait because the 
risks are too great.
74
 This ultimately hampers free flow of trade and investment in Kuwait. 
Unless courts in Kuwait build and boost the confidence of parties to arbitration agreements that 
their foreign arbitral awards will be enforced in Kuwait, progress of international arbitration will 
still be limited to GCC states,
75
 resulting in losing out on trade and investment with almost the 
entire world.
76
 Kuwaiti courts should consider and adopt the UNCITRAL Model Law, which 
was adopted to assist states in reforming and modernizing their laws on arbitration. The Model 
Law constitutes a sound and promising basis for the desired harmonization and improvement of 
national laws of Kuwait, since it covers all the entire process of arbitral proceedings up to the 
enforcement of foreign arbitral awards and reflects a world-class consensus of the importance of 
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arbitration in world investment or economic systems.
77
 Under international investment the 
relationship between arbitration and courts has been recognized for a very long time since 1698 
in England. On such background the researcher further argues that Kuwait should recognize the 
relationship between arbitration and trade. An effective arbitration regime whereby foreign 
arbitral awards can be recognized and enforced is a vital factor in establishing a good investment 
environment in Kuwait. Kuwait aims to attract investment, but the irony is that it does not offer 
an attractive arbitral environment in regard to enforcement of foreign arbitral awards, due to its 
court system that is too rigid when applying the NYC. There is indeed an urgent need for reform 
in Kuwait to match the demands of commerce if it is to remain competitive in international 
business and investment. The main role of Kuwaiti courts should be exclusively to support and 
assist arbitral proceedings. In other words, the main focus of courts in Kuwait should be based on 
supporting the doctrine of party autonomy to the fullest extent possible. When courts in Kuwait 
achieve a proper balance in this relationship, the effectiveness of the Kuwaiti arbitration 
jurisdiction will attract investors, and Kuwait will become an international venue.
78
 
4.7 Effects of an Arbitral Award 
The NYC provides that an arbitral award is a final and binding decision that has the force of 
law.
79
 This is in accordance with the rules of procedure pursuant to which the award is relied 
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 For instance, once the arbitration is finalized as in the case of Kuwait v Aminoil,
81
 the 
other parties cannot seek a change in the award unless certain conditions have not been met. 
Article 185 of the CCPL provides that an award that is rendered by an arbitrator shall not be 
enforceable, save by order issued by a Chief Judge of the Court of the state in which it is sought 
to be enforced. Accordingly, an arbitral award that contains decisions on matters beyond the 
scope of the submission to arbitration, may give rise to a right of appeal or a total nullification of 
the award.
82






A presentation of an arbitral award and agreement starts the process of recognition of the award 
as binding, there can be no review based on the fact that the parties consented to the award in the 
first place. Basically, as long as there is reciprocity, then a foreign arbitral award is enforceable 
in Kuwait.
85
 In this regard, both the UNCITRAL Model Law
86
 and the NYC
87
 provide that once 
the parties have arrived at an agreement to arbitrate the dispute, then the dispute is left entirely 
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for the tribunal to consider.
88
 An arbitral award is a private procedure and does not involve the 
public. Usually, the courts are empowered to scrutinize whether the proper procedure has been 
followed to ensure that it is enforceable and recognizable.
89
 
Therefore, the effect of an arbitral award would depend on whether it can be seen to be 
consistent with the laws and enforceable.
90
 Ideally in Kuwait, an arbitral award is considered to 
be similar in nature to a judgment handed down by a judge of a competent court.
91
 The only 
difference between an arbitral award and a court judgment is how the law applies to the matters 
in dispute.
92
 Generally, judgments delivered by the courts can be challenged in the appellate 
court. However, an arbitral award can only be appealed against on grounds provided for by the 
law and on specific agreements.
93
 
The researcher advances his argument on the grounds that arbitral awards are binding once an 
arbitration agreement has been made; a court cannot have jurisdiction over the dispute that is 
governed by the arbitration agreement, unless where the court is called upon for host reasons to 
support the arbitral proceedings, for example, when recognizing and enforcing foreign arbitral 
awards.
94
 A contractual agreement to arbitrate is not considered a public matter due to principle 
of party autonomy. However, it is governed by the contract
95
 and the award rendered is deemed 
contractual in nature.
96
 More importantly, the arbitral award or proceedings are intended to oust 
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4.8 Importance of Recognition and Enforcement of Foreign Arbitral Awards 
The significance of enforcing an arbitral award is firstly to show that a dispute has been 
resolved,
98
 in a peaceful and amicable manner. Recognition implies that a party favoured by the 
arbitral award may go ahead and enforce it as long as it passes the test of reciprocity.
99
 
In Kuwait, reciprocity is governed by two pieces of legislation, namely, the Convention of the 
League of Arab States on the Enforcement of Judgments (1952) and Law No 44 of 1998, 
ratifying the Agreement for the Enforcement of Judgment and Judicial Notice in the Member 
States of the GCC.
100
 These two are largely disregarded when enforcement actions are brought 
before the Kuwaiti court. Parties to a dispute, especially if they are foreigners, always choose 
arbitration as the appropriate means of settling their disagreements and disputes something which 
explains the importance of arbitral awards in settling disputes.
101
 
Recognition and enforcement of foreign arbitral awards shows that an arbitration agreement is a 
binding contractual agreement, which cannot be totally disregarded in cases where a dispute 
arises, as the choice of law determines its enforcement.
102
 In international commercial 
arbitration,
103
 the parties to the dispute have autonomy in determining the law of the place where 
the award is to be enforced.
104
 This gives the parties an expectation that the arbitral award will be 
enforced expeditiously.
105
 In Kuwait, courts actively enforce foreign arbitral awards,
106
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notwithstanding that these awards should share the same reciprocity and practical standards as 
foreign judgments under articles 199 and 200 of the CCP.
107
 
Kuwait is a signatory of the NYC,
108
 as such it pledges to recognize and enforce foreign arbitral 
awards, made in countries that are signatories to the Convention. Furthermore, Kuwait is also a 
participant in the 1965 International Convention for the Settlement of Investment Disputes 
(ICSID), which was officially ratified by it on 14 January 1989.
109
 Legal differences arising from 
investments between contracting states (or any element of the subdivision or agency of a 
contracting state designated for settlement of investment disputes by that state) and nationals of 
the contracting states are limited by ICSID. Moreover, ICSID provides that a participant may not 
be entitled to partake in mediation or arbitration by arguing the ratification of the settlement of 
investment disputes only.
110
 Since it has the duty of reciprocity, foreign arbitral awards are 
enforced in Kuwait, given that the conditions for a foreign arbitral award and the way it is 
presented render it subject to arbitration and to being enforceable in the country. The parties are 
requested immediately to make an appearance. The award must be based on the principles of law 
agreeable to the parties.
111
 Irrespective of the country where an award was issued, the subject 
matter of the arbitration must not be contrary to the law as stated in the Constitution of Kuwait. 
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In summary this chapter has examined the exposition of a foreign arbitral award, which is not 
well defined in the Kuwait legal system.
113
This thesis has thoroughly examined the gap in 
literature vis-à-vis the interpretation of a foreign arbitral award in Kuwait. It has also examined 
that there is a need to further address and reform the law in this regard
114
 and what is required to 
deal with international definition of an arbitral award. The thesis also showed the problem of 
defining a foreign arbitral award internationally since even the NYC is silent.
115
 
Further, the thesis examined the doctrine of party autonomy,
116
 which is the main reason why 
arbitration is considered over litigation, calling upon Kuwaiti courts to respect this doctrine due 
to the doctrine of competence-competence and the separability of arbitration from any other 
dispute resolution mechanism. The researcher, in examination of this chapter, attempted to 
explore the requirements that need to be met before a foreign arbitral award can be recognized 
and enforced in Kuwait.
117
 The research showed that the requirements are not very supportive of 
recognition and enforcement of foreign arbitral awards,
118
 this requires an urgent response from 




The thesis analysed the problems of recognizing foreign arbitral awards in Kuwait and showed 
that Kuwait, in terms of reciprocity provided in article 1(3), experiences difficulty in 
implementing the NYC. The researcher has provided solutions that will enhance Kuwait’s 
arbitration system; for example, it should consider the Australian model which has avoided the 
reciprocity mechanism to attract more investment. The domestic courts of Kuwait need to initiate 
the modern system of arbitration, not limiting it to GCC states as is the case now. The effects of 
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enforcement of foreign arbitral awards are fully examined, which render a final award to be 
automatically enforced, without going through under rules of procedure as provided under the 
CCP.
120
 And lastly the thesis examined and filled some gaps, that will benefit the state of 
Kuwait, as the research showed that parties choose arbitration in the expectation that in the case 
of dispute, their final awards will be given legal effect by the courts. The thesis showed that a 
denial by the Kuwait courts to recognize and enforce foreign arbitral awards is against the 
natural rules of justice that govern arbitration. 
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CHAPTER 5: GROUNDS FOR REFUSING RECOGNITION AND ENFORCEMENT 
OF FOREIGN ARBITRAL AWARDS UNDER THE NYC IN KUWAIT 
5.1 Introduction 
Assuming that the party who is successful in arbitral proceedings is able to meet the conditions 
for enforcement of the foreign arbitral award, the losing party may still be able to evade 
enforcement of the award as provided under the New York Convention (NYC) by invoking one 
of the grounds for non-enforcement. The same may be true even in a domestic arbitration among 
GCC states
1
 which may add their own particular grounds for refusing the enforcement of a 
foreign arbitral award. It should be noted that the main aim of the NYC is to harmonize the 
enforcement of foreign arbitral awards in signatory states (such as Kuwait). 
To support enforcement of foreign arbitral awards the NYC provides only a limited number of 
defences to enforcement, narrowly construed. An award which is not covered under the 
Convention can still be covered under UNCITRAL Model Law. There are five defences found in 
the Convention in article V (1) which this chapter will examine. This chapter in different sections 
will highlight the main defences to enforcement of foreign arbitral awards. The main defences to 
be examined are: incapacity and invalidity of arbitration agreement; unfair composition of the 
arbitral tribunal; setting aside of foreign arbitral awards. It should be noted that the most 
important characteristic of these defences is that they are not based on the merits of the case. 
Under the NYC a court cannot refuse enforcement of foreign arbitral award because the 
arbitrators or tribunal got it wrong, either on the facts or the law. Rather, these defences go to the 
integrity of the process, including fairness to the parties and a reasonable opportunity to be 
heard. In practice an award produced by an experienced competent arbitrator is unlikely to be 
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enforced. Indeed, voluntary compliance combined with court enforcement results in 99% of 
international arbitration awards being paid or otherwise agreed. 
5.2 Incapacity of Parties and Invalidity of Arbitration Agreement as Grounds for Refusing 
Recognition and Enforcement 
5.2.1 Incapacity 
In the GCC countries and the NYC, a losing party may apply to have the application for the 
recognition and enforcement of a foreign arbitral award dismissed, by proving that they were 
incapacitated at the time the arbitral agreement was established.
2
 Hence, in this respect Kuwaiti 
law recognizes the ground provided in the NYC.
3
 The NYC acknowledges that enforcement of a 
foreign arbitral award can be rejected, if the losing party is able to show that the parties to the 
arbitration agreement were incapacitated in some way, as per the law.
4
 Furthermore, the Bahraini 
International Commercial Arbitration Law states that if a party can prove some form of 
incapacity,
5
 regardless of whether or not this party has been active in the arbitral proceedings 
despite knowing of their incapacity, an award will not be acknowledged.
6
 Some GCC legislation 
does, however, employ the principle
7
 of good faith to prohibit a party from relying on their own 
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lack of capacity if the other party continued with the arbitration agreement in good faith.
8
 
As with all contracts an arbitration agreement must be valid.
9
 This means that the agreeing 
parties must have the legal capacity to enter into an arbitration agreement.
10
 National legislation 
generally does not impose limitations on the capacity to be a party to an arbitration agreement, 
and thus the general contractual capacity of the parties is adequate.
11
 Nonetheless, in rare cases 




The incapacity of a party may be raised as an issue at the outset of an arbitration process by a 
party seeking to stop arbitration
13
 or at the conclusion of an arbitration process; where incapacity 
can be used as grounds for dismissing an application for the recognition and enforcement of an 
arbitral award.
14
 Notwithstanding the general observation above, a number of issues are raised in 
relation to the grounds of incapacity.
15
 The first is the extent to which a party must lack 
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 that is whether the party must have no capacity or simply diminished capacity. The 
second concerns what legislation covers the incapacity element. Finally, there is the question of 
what kinds of ‘parties’ can be said to be governed by the relevant law.
17
 
The first issue in relation to incapacity is translation-oriented, namely the Arabic text which is 
different from English text. The Arabic text makes reference to ‘incapacity’ only, whereas the 
English text refers to ‘some incapacity’.
18
 It is submitted here that the inconsistency between the 
two texts may have major consequences for the extent to which this ground can be relied upon. 
Typically, the GCC legislation holds that the level of capacity of a natural person dictates the 
legal competence they require to enter into a contract. Thus, under the GCC legislation, a natural 
person’s capacity falls within one of three categories: full capacity, diminished capacity, and 
incapacity.
19
 Therefore, the effectualness of the grounds of incapacity is dependent on whether 
the capacity issue is understood as per the English or the Arabic legal text. If the Arabic text is 
used, it is arguable that a party with diminished capacity will not be able to have a rejected award 
enforced. This can be distinguished from the English text which merely requires ‘some’ 
incapacity, which this researcher considers to be akin to diminished capacity. As a result, the 
refusal of the enforcement of an award is more likely in a court that applies the English legal 
text.
20
 It follows that it can be concluded that Kuwaiti laws can be more supportive of foreign 
award enforcement than the NYC as applied in many countries relying on the English text.
21
 No 
clear guidance is given by the NYC, which simply makes reference to the ‘applicable’ law and as 
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regards international arbitration this issue remains largely unsettled.
22
 The common sense 
approach is to use the law that is personally applicable to the relevant party. Again, the NYC is 
silent on this matter, but commentators have proposed that ‘personal law’ can be identified by 
referring to the conflict rules of the nation where enforcement is being pursued.
23
 For a legal 
person, personal law is that of the location of its headquarters or where it is incorporated.
24
 In the 
GCC,
25
 the personal law of natural persons is that of their nationality and of legal persons, it is 
that of the location of their headquarters
26
 except in Bahrain, where Bahraini legislation will only 
apply if a company has its headquarters in the country or was created in Bahrain.
27
 
Another issue is the types of ‘parties’ that are governed by incapacity grounds. In all GCC 
countries, capacities vary depending on whether a party is a legal person or a natural person.
28
 As 
the focus of this thesis is on the enforcement of foreign arbitral awards in Kuwait a GCC nation, 
it is appropriate to explore the laws concerning the issue of capacity in GCC nations.
29
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5.2.2 The Capacity of a Natural Person 
The civil codes of Kuwait
30
 contain rules relating to the capacity of natural persons. In Oman 
these regulations are found in the country’s Personal Status Law, while in Saudi Arabia they are 
found in Islamic law. The GCC nations with civil law legal systems are typically, heavily 
influenced by Islamic law. In Islamic law capacity is separated into two types: first, Ahliyyat Al-
Wujub, which is the capacity to obtain rights such as inheritance but not obligations and second, 
Ahliyyat Al-ida, which is the capacity to obtain rights and to acquire obligations.
31
 Generally 
speaking, the GCC nations’ civil codes provide that all people of full capacity have the legal 
competence to enter into a contract.
32
 Arbitration legislation provides that only those persons 
with the legal capacity to dispose of their rights are able to agree to arbitration.
33
 Consequently, a 




As a preamble to discussing limitations on the capacity of natural persons, it is necessary to 
distinguish between capacity and defective consent, that is, mistake, fraud, and duress. This 
distinction may have an important impact on whether the grounds of incapacity can actually be 
invoked in a given enforcement proceeding. The civil law of GCC nations (namely, Bahrain, 
Qatar, the UAE, and Kuwait) makes a distinction between capacity and defects of consent. If 
incapacity is proven, then any contract entered into by the incapacitated person will be null and 
void.
35
 In the researcher’s opinion, a person with diminished capacity can use this to seek the 
refusal of the enforcement of a foreign arbitral award, even if they lied and claimed to have full 
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capacity or had fraudulently inferred this. In these circumstances, the other party is left with only 
one option, that is to seek compensation for any loss suffered.
36
 
In contrast, defects in consent (mistake, duress, fraud) do not automatically void an arbitration 
agreement although they could make it voidable due to the separability doctrine.
37
 This means 
that the arbitration agreement remains in force until voided by the court of merits or arbitral 
tribunal. Therefore, any defects of consent issues must be highlighted at the beginning of 
arbitration and if not, it can be argued that the enforcing court of a GCC country will not 
consider a defence based on incapacity alone. This is another aspect concerning the ground of 
incapacity where, in the researcher’s opinion, the law and practice of GCC countries including 
Kuwait actually leave less room for refusal to enforce foreign arbitral awards. The possible 
limitations put on the legal capacity of natural persons in terms of arbitration agreements involve 
various aspects. 
5.2.3 Successfully Resisting an Arbitration Agreement 
In the GCC countries a losing party to a foreign arbitral award can seek the rejection of the 
application for the enforcement of this award by proving that the arbitration agreement is not 
valid. The basis for resisting an agreement can be found in the Riyadh Convention,
38





 but not in the Convention for the Enforcement of Judgments, 
Delegations and Judicial Notices in the GCC or in the national legislation of GCC countries, 
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concerning the enforcement of foreign arbitral awards.
41
 A notable exception to this situation is 
Bahrain which has incorporated the Model Law in its international commercial arbitration 
legislation.
42
 Nonetheless, although not provided for in law, the invalidity of an arbitration 
agreement may form the basis for resisting the enforcement of an award, if this award is deemed 
to be contrary to public policy.  
The NYC states that a party to an arbitration agreement can use the invalidity of that agreement 
as a defence against an arbitral award if they have been incapacitated in some way in accordance 
with the law applicable to them
43
 or if the agreement is invalid, as per the law the parties have 
subjected it to or the law of the nation in which the award was granted.
44
 In contrast, there is no 
mention of governing legislation in the Riyadh Convention or the Arab League Convention 
despite both providing for the grounds of invalidity.
45
 The Arab League Convention states that 
enforcement of an arbitral award may be rejected if it is not in line with the arbitration 
agreement.
46
 The Riyadh Convention states that an arbitral award can be resisted if it was 
granted based on an agreement to arbitrate that has expired or is void.
47
 Incapacity is not valid 
under the laws to which the parties have subjected to.
48
 The award need not to be recognized if it 
went beyond the scope of the parties’ submission to the arbitrators as provided by article V(1) (c) 
and article 5(1)c of the Inter-American Convention.
49
 
In terms of international commercial arbitration, an arbitration agreement is seen as the core of 
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the will of the parties to resolve their disputes through arbitration and not through the courts.
50
 
As with all contracts, in order to be valid an arbitration agreement has to fulfil various 
conditions. As a result, if the losing party to a foreign arbitral award is able to prove that the 
arbitration agreement is not valid, then the award cannot be enforced.
51
 An arbitration agreement 
may be invalid due to substantive inadequacies or the failure to satisfy formal requirements. 
5.2.4 Legal Provisions on the Invalidation of Arbitration Agreements 
A significant number of debates have ensued around the issue of what legislation should be 
applied to determine whether an arbitration agreement is valid, because the law regarding this 
issue is so uncertain.
52
 The Riyadh Convention
53
 and the Arab League Convention
54
 do not 
include any provision that deals with this subject, the provisions that exist (for example, in the 
NYC)
55
 are unclear. Typically, provisions that cover both the form and substance of a matter are 
closely connected. However, they do sometimes differ and therefore need to be scrutinized 
independently. It should however, be noted that it was not the main objective of the NYC to 
allow awards to be subject to review by the courts. In other words, such defences should be 
construed by courts in Kuwait in promotion of foreign arbitral awards, to match a new dimension 
in the GCC states. It is of great importance to note that under UNCITRAL,
56
 it is explicitly clear 
that the tribunal has the jurisdiction to rule on its jurisdiction (competence-competence doctrine), 
including any objections with respect to the existence or validity of the arbitration agreement. 
For that purpose, an arbitration clause which forms part of the contract shall be treated as an 
agreement independent of other contracts (by virtue of the separability doctrine). The decision by 
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the tribunal that the contract is null and void shall not entail ipso jure the invalidity of the 
arbitration clause. Hence courts should avoid non-enforcement of foreign arbitral awards. 
5.2.5 Legal Provisions Governing Substantive Invalidity 
The substantive invalidity of arbitration agreements is handled differently by different 
international conventions. According to the Arab League Convention, the enforcement of an 
arbitration agreement can be resisted on the grounds of invalidity.
57
 However, the Convention 
does not clarify what law is applicable in this situation, or the conflict of laws rules that can be 
used to establish applicable law.
58
 The Riyadh Convention’s provisions are also ambiguous, it 




Given such lacunae, the national courts of GCC countries have no choice but to depend on their 
own national conflict rules to determine decisions on the validity of arbitration agreements, if 
appropriate guidance cannot be found in international conventions. Discussion of this issue in 
this thesis is limited to the rules governing commercial and civil cases. 
The rules on conflict of laws in the UAE and Qatar are found in their respective civil codes,
60
 
whereas in Kuwait a distinct law deals with these rules.
61
 It is provided by these legal provisions, 
that it is only the law of the country that has the power to decide upon which law will be applied, 
if a conflict between different laws arises. Provided that no enacted laws or conventions include 
provisions that prohibit this.
62
 Thus, if there is no international convention or special law that 
establishes what law covers the validity of arbitration agreements, the GCC nations’ own 
respective general conflict of laws rules, must be applied by the enforcing court. As this is indeed 
the case (as the Riyadh Convention, the Arab League Convention and general arbitration law 
                                                 
57
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offer no clear guidance as to what law to apply), general rules on conflicts of law will be applied 
in GCC nations to deal with the issue of the validity of arbitration agreements.
63
 
The general rules governing conflict of laws in GCC nations provide that the legal provisions 
dealing with the substantive invalidity of an arbitration agreement are different based on whether 
the agreement in question relates to contractual responsibilities. The UAE Civil Code for 
instance,
64
 states that if contractual obligations lead to an arbitration agreement then both the 
form and the substance of the contractual responsibilities, are governed by the law of the country 
the parties reside in; assuming they reside in the same country or, if this is not the case, the law 
of the country in which the contract was made. These provisions may be put aside where the 
conditions of the contract illustrate that a different law was intended to apply or if the parties 
agree on the application of a different law.
65
 The substantive invalidity of an arbitration 
agreement is, therefore, established by an enforcing court based on one of the following: the law 
as decided upon unanimously by the contracting parties; a suitable law given the conditions of 
the contract; the law of the common place of residence of the parties or the law of the nation in 
which the contract was made. In Qatar and Kuwait these rules do apply but only in relation to 
substantive invalidity.
66
 However, in the case of non-contractual duties, the law to be applied is 
that of the country in which the act that led to these duties occurred.
67
 
There are some situations however, in which the aforementioned rules do not apply. For 
example, the validity of arbitration agreements concerning real property is governed by the 
legislation of the country where that real property is situated.
68
 In regard to intellectual property, 
in Kuwait the arbitration agreement is governed by the legislation of the nation in which the 
publication of the intellectual property occurred.
69
 Additionally, if the foreign legislation and 
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It is important to highlight that prior conditions will be assumed in cases where the parties to an 
arbitration agreement use national legislation regarding, the enforcement of awards or 
international conventions that do not include clear and practical conflict of laws rules, to bring an 




According to article V(1)(a) of the NYC, an arbitration agreement can be deemed invalid as per 
the law that the parties have agreed will be applied,
72
 or if no such decision has been reached, as 
per the law of the nation in which the arbitral award was granted.
73 
The issue of capacity is also 
governed by this provision but it is only in relation to validity that the governing law is 
referenced.
74
 The Model Law’s article 36(1)(a)(i) similarly acknowledges the contracting parties’ 
right to decide upon the law to be applied regarding an arbitration agreement’s validity.
75
 Again, 
if no decision about an applicable law has been made by the parties, then the law of the country 
in which the arbitration occurred is applied.
76
 This defence is narrow in application of the Model 
Law. The main function of the Model Law was to fill in the gaps of the NYC
77
 in regard to 
enforcement. This means that the party agreed that lex arbitri should not be halted in 
enforcement of a foreign arbitral award. 
A great deal of debate has been sparked by the NYC in terms of what it says about the invalidity 
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of arbitration agreements, notwithstanding the apparent clarity of its provisions in this regard.
78
 
This debate has largely been concerned with, whether it is necessary for the parties to make an 
express decision about which law they will subject arbitration to or whether a decision can be 
implied. For instance, if the parties have agreed upon their primary contract being subject to a 
particular law, the issue arises whether this decision carries over to any arbitration agreement and 
also whether the decision of a seat for the arbitration can be seen to determine the applicable law 
for the agreement. It is necessary to take some time to explore these ideas as the law in the GCC 
nations does not expressly deal with them.
79
 The question that needs analysis is, should courts 
review arbitral procedures under article V (1) (a)? If the parties agree to arbitration, why should 
courts intervene? It is explicitly clear in the arbitration agreement; that law (lex arbitria) will be 
of the seat of arbitration. This does not need the court to intervene in enforcement of foreign 
arbitral awards on grounds of the seat of arbitration. One perspective holds that the law to which 
the primary contract is subject unless otherwise stated, is the law to which the arbitration 
agreement will be subject.
80
 This perspective is supported by the simple fact that while it is 
common practice for a contract to include provisions concerning which law will be applied, this 
is rare in arbitration agreements. Additionally, no specific applicable law is given in the standard 
ICC arbitration clauses.
81  
Furthermore, article V(1)(a) of the NYC refers simply to an ‘indication’ of the law to be applied, 
which can be interpreted in a wide-ranging way and suggests, as highlighted by Davidson,
82
 that 
                                                 
78
 Southern Pacific Properties (Middle East) Ltd v Arab Republic of Egypt, ICSID Case No ARb/84/3 award of 20 
May 1992. 
79
 Azemi Atiya, Kuwaiti Arbitration Law, Study of Internal Arbitration Law Rules under Kuwaiti Procedures Law 
(University of Kuwait 2012) 417-521; Ahmad Alsamdan, International Arbitration & Foreign Arbitration in the 
Kuwaiti International Private Law (Arab Renaissance House 1999) 66-160; Iqbal Alqallaf, Arbitration in the State 
of Kuwait Arab Renaissance House 2006) 150-152. 
80
 Redfern and Hunter (n 10) 157-158; Davidson (n 6) 291; Atiya (n 79) 417-521; Alsamdan (n 79) 66-160; 
Abdulaal (n 12) 378-444; Gaja (n 23) 1; Di Pietro and Platte (n 22) 144; Michael J Mustill and Stewart C Boyd, The 
Law and Practice of Commercial Arbitration in England (Butterworths 1989) 63; Lew, Mistelis and Kroll (n 24) 
para 6-24; A Dicey, J Morris and L Collins, Conflict of Laws (13th edn, Sweet & Maxwell 2000) 592; Italian 
Company v German F R firm (1980) V YBCA 262 (Germany Court of First Instance 24 Apr 1979) 264; Cia 
Maritima Zorroza SA v Sesostris SAE [1984] 1 Lloyd’s Rep 652 (UK QBD Com Ct) 652. 
81
 ICC, ‘Arbitration’ <http://www.iccwbo.org/court/arbitration/id4114/index.html> accessed 21 July 2012. 
82





such a decision on applicable law can indeed be implied.
83
 It is also stated by Gaja that the NYC 
gives no indication that a decision about applicable law needs to be explicit.
84
 In a situation 
where a direct decision has been made regarding the law to which a primary contract is subject, 
the arbitration agreement will overwhelmingly be seen to be subject to this same law.
85
 In 
particular, if an arbitration clause is included in the contract, then it is assumed that arbitration 
will be subject to the same law as the contract unless otherwise indicated.
86
 
In addition, as the connection between where arbitration geographically occurs and the law 
applied to that arbitration is not strong, this goes against the idea that the location where 
arbitration takes place should determine applicable law.
87
 The issue of invalidity of an arbitration 
agreement was given effect in the case of National Iranian Oil Co v Ashland Oil Inc.
88
 The 
defendant refused to participate in the arbitration proceedings in Iran in 1979 because it was 
dangerous for Americans at the time. The US court held the circumstances were insufficient to 
render the agreement incapable of being performed despite the political tension with Iran; with 
the Islamic Revolution of Iran. Many countries have avoided such pathological situations that 
may deny enforcement of grounds of invalidity in relation to an arbitration agreement; in order to 
maintain the doctrine of party autonomy.
89
 
In international commercial arbitration processes it is common to find that arbitration occurs in a 
location where neither party nor their business resides.
90
 Issues of convenience or neutrality can 
dictate where arbitration occurs,
91
 and a third party may in fact decide upon the location of 
arbitration.
92
 It is often the case therefore, that the law to which the arbitration is subject is in fact 
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different from the law of the country in which the arbitration is being held.
93
 One commentator 
has stated that
94
 where the parties have not made a choice regarding applicable law, using 
geography as a connecting factor is at odds with the Institute of International Law’s 1957 and 
1959 resolutions which cite the seat of arbitration as a compulsory connecting factor.
95
 
In line with the doctrine of the separability of an arbitration agreement, it can be suggested that it 
may prove problematic if the law applicable to the primary contract is also applicable to the 
arbitration agreement.
96
 Thus, if no explicit decision on this issue has been made by the parties, 
then the law of the seat of the arbitration should be the applicable law.
97
 Nonetheless, it must be 
remembered that the principal goal of the doctrine of separability
98
 is to give an arbitral tribunal 
authority, when it is alleged that the primary contract is invalid and thus, when it comes to 
applicable law, the arbitration clause is not completely severed from the primary contract.
99
 
Therefore, it can be concluded that where there is no decision by the parties on the applicable 
law for arbitration, then it will typically be assumed that the law to which the primary contract is 
subject also governs both the arbitration clause and the arbitration agreement. 
According to Lew,
100
 the firm position is that an arbitration agreement is subject to the same law 
to which the substantive agreement containing the arbitration clause is subject and this has been 
borne out in a number of court cases.
101
 Lew continues that a decision on applicable law for a 
primary contract can even be considered to constitute an implied decision on the law to be 
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applied to an arbitration agreement.
102
 The case of Sonatrach Petroleum Corporation (BVI) v 
Ferrell International Ltd
103
 is one of many cases that support this position. An English court 
determined that where a direct decision regarding applicable law has been made in the principal 
contract and the arbitration agreement indicates no separate decision regarding applicable law, 
then this agreement will typically be subject to the same law as the principal contract.
104
 
5.2.6 Legal Provisions Governing Formal Invalidity 
In GCC nations, even in terms of international arbitration, establishing the applicable law for the 
formal validity of arbitration agreements, when it comes to the enforcement of foreign arbitral 
awards, has been dealt with in a different way to the substantive validity of agreements. As stated 
above, neither the Riyadh Convention nor the Arab League Convention contains provisions 
governing this issue.
105
 As a result, the conflict of laws rules that exist in the national legislation 
of each GCC country will govern this issue. 
The NYC does not clarify the issue of which law to apply regarding the formal validity of an 
arbitration agreement. Article V(1)(a) of the NYC opens with a vague reference to the parties, to 
the agreement mentioned in article II as subject to incapacity and only then refers to the issue of 
an agreement’s invalidity. As the formal requirements for an arbitration agreement are given in 
article II, it must then be discussed whether the rules in article II differ from the conflict of laws 
rules found in article V(1)(a);
106
 which attempt to establish the applicable law as regards an 
arbitration agreement’s validity. In simple terms, is article V (1) (a)
107
 limited in its application 
because it refers to article II, and thus are issues regarding formal validity the sole purview of the 
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article II rules? 
The response to this dilemma has been varied. It is believed by some that article II is the 
authority on an arbitration agreement’s formal requirements. This is because the reference back 
to article II in article V(1)(a) of the NYC is seen to demand that an enforcing court look at the 




 has asserted that in 
the face of an application to enforce an arbitral award, the court should apply the criteria for 
formal requirements for an arbitration agreement found in article II only, as article V(1)(a) refers 
directly to article II.
110
 A number of court rulings agree with this viewpoint. For instance, the 
Court of Appeal in Germany
111
 determined that for a foreign arbitral award to be recognized, the 
award must be granted on the basis of a valid arbitration agreement under article II of the NYC. 
This decision was based on the wording found in article V(1)(a), the German court determined 




On the other hand, numerous legal experts have supported the concept that article V of the NYC 
governs the formal validity of arbitration agreements; that contracting parties can choose the 
applicable law for arbitration agreements and if they do not, the law of the location where the 
arbitration takes place will apply.
113
 However, only Italy’s Supreme Court
114
 has ruled in line 
with this view, stating that article II only applies in terms of the enforcement of the arbitration 
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agreement but not when it comes to enforcing the actual arbitral award.
115 
The legislative history 
of the NYC offers no comprehensible description of why article V (1) (a) makes mention of 
article II.
116
 One scholar has concluded that the article II reference found in article V is simply a 
redundant additional explanation of the arbitration agreement.
117
 
The researcher leans towards the view that arbitration agreements are subject to the law, as 
determined by the parties or the law of the location of arbitration in accordance with article 
V(1)(a).
118
 This is because article V (1) (a) lays down unambiguous regulation on the question of 
applicable law while article II is silent on the issue. However, article II states that an arbitration 
agreement must be in writing; thus, this article may yet govern an arbitration agreement’s 
validity when it comes to enforcing an arbitral award. It is questionable how an enforcing court 
in a GCC nation could allow the enforcement of an arbitral award under the NYC
119
 if the 
enforcing party is not able to provide a copy of the arbitration agreement (which must be done 
under article IV) that is not completed in accordance with article II. It is stated in article IV(1)(a) 
that for an arbitral award to be enforced, the agreement as referenced in article II must be 
provided by the enforcing party. If this is not done, the application for enforcement will be 




 does permit the enforcing party to rely upon more 
lenient national legal provisions, but the GCC law contains no such provisions. Thus, the 
researcher further argues that for the present at least, an enforcing court in a GCC nation will 
have no choice but to rely upon the formal validity requirements found in article II. 
Accordingly, the researcher recommends that when dealing with an application for the 
enforcement of a foreign arbitral award, a GCC enforcing court must review the application in 
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 The Cassation Court in Kuwait refused with article IV of the NYC. 
121





light of both articles II and V of the NYC,
122
 in order to ensure a comprehensive and unified 
system that covers arbitration agreements and arbitral awards through the entire process of 
arbitration.
123
 A corollary of the consensual nature of arbitration is the principle that awards 
which are not based on a valid agreement applicable to the parties are subject to non-recognition. 
The NYC provides only two provisions in relation to the requirements of a valid arbitration 
agreement: under article V (1) (a) and also article V (1) of the American Convention. Both 
provisions provide that an award need not to be recognized if it goes beyond the scope of the 
parties’ submission to the arbitrators.
124
 In other words, if the award does not comply with the 
terms of the agreement,
125
 then the tribunal will have exceeded its power under the agreement.
126
 
This argument is further supported by UNCITRAL
127
 which provides that such errors cannot 
render an award unenforceable.
128
 
In relation to the form of a contract in the GCC nations, only Kuwaiti and Qatari law
129
 includes 
specific provisions that establish applicable law. These provisions state that if the validity of an 
arbitration agreement is questioned, then a Kuwaiti or Qatari enforcing court must establish the 
law to be applied in one of three ways: 1) according to the law of the country in which the 
contract was made; 2) according to the applicable law of the fundamental conditions of the 
contract or 3) according to the national law of the common country of residence of the parties.
130
 
In other GCC nations, the same rules that apply to the substantive validity of arbitration 
agreements also apply to validity as it relates to the form of arbitration agreements. 
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5.2.7 Formal Grounds for Invalidating an Arbitration Agreement 
Of all the international conventions to which the GCC nations are signatories, requirements for 
the formal validity of arbitration agreements are found only in the NYC. The Riyadh
131
 and the 
Arab League Conventions
132
 are silent on the issue. Consequently, any national legislation 
governing arbitration agreements and their formal validity will be applied by the GCC courts. It 
is a requirement of the NYC and all the GCC national legislation that an arbitration agreement 
shall be evidenced in writing.
133
 
It is an obvious requirement for an arbitration agreement to be in writing
134
 because an 
arbitration agreement prevents the parties to the agreement from exercising their constitutional 
rights of taking the dispute to court. The requirement that the agreement shall be in writing 
illustrates the need for the parties to be in full and unequivocal agreement on using the arbitration 
process rather than the court system to settle disagreements.
135
 The researcher argues that the 
arbitration agreement requirements as per article II of the NYC should also be the authority for 
the formal requirements of an arbitration agreement when it comes to enforcing an arbitral 
award. As such, a court cannot allow the enforcement of an award if an arbitration agreement 
does not meet the formal requirements found in article II. The failure to satisfy these 
requirements can result in an arbitration agreement being found invalid on formal grounds.
136
 
Therefore, the ‘in writing’ requirement found in the NYC deserves particular attention before the 
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relevant provisions in the national legislation of the GCC nations are examined. 
The NYC specifies that an agreement in writing can include an arbitration clause included in a 
contract, signed by the parties or concluded in an exchange of letters, as well as an arbitration 
agreement itself.
137
 A number of questions can be raised about this: 1) should article II be 
considered a maximum standard or an absolute rule? 2) what line of interpretation should be 
taken here? and 3) does an arbitration agreement need to be signed by the parties in order to be 
valid? In other countries like the US
138
 an arbitration award has been enforced even though the 
parties did not have the agreement signed. The Court considered the approach in First Option of 
Chicago v Kaplan,
139
 that where parties have chosen arbitration courts should not impede this 
voluntary process. 
In terms of whether article II should be considered an absolute rule or the maximum requirement 
for the validation of an arbitration agreement, current consensus holds that it is a maximum 
requirement.
140
 Article 7(2) of the Model Law develops the definition of the term ‘writing’ much 
more fully than the NYC does, it can be seen that article II is not a minimum standard for the 
formal demands of arbitration agreements.
141
 If the concept is adopted that article II of the NYC 
is the authority for formal validity requirements of arbitration agreements even at the point of an 
application to enforce an arbitral award, then a court cannot deny the enforcement of such an 
award if the writing requirement of article II is satisfied. This is the case even where national 
legislation places more burdensome requirements of form on the parties. 
In regard to how ‘in writing’ should be interpreted, it is important to note that the NYC was first 
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drafted over fifty years ago. Back then, the idea of an agreement in writing was not understood in 
the same way as it is today. Article II did not anticipate modern-day modes of communication 
such as fax machines and email services. This has led numerous scholars to adopt a more liberal 
viewpoint on the writing requirement in article II and it is argued that modern-day 
communication methods would suffice. Kaplan suggests that it is time to review article II (2) as 
its focus on writing and exchange of letters is out of date.
142
 It is Kaplan’s view that it would be 
beneficial to reconsider article II (2) in the context of contemporary commercial practices and 




Given modern-day modes of communication, a ‘dynamic’ interpretation of the writing 
requirement has also been proposed.
144
 In Tradax Export SA v Amoco Iran Oil Co, Switzerland’s 
Supreme Court adopted a dynamic approach by ruling that mentioning general conditions to an 
agreement in written communications satisfies the article II writing requirement. The Court 
argued that it is necessary to interpret article II (2) in line with its object, the interests it is 
supposed to safeguard the aim of the Convention as a whole. The aim is to facilitate the settling 




A recommendation adopted in 2006 by UNCITRAL concerning articles II (2) and VII (1) of the 
NYC gives further weight to a liberal approach being taken in the GCC nations in regard to the 
writing requirement. In terms of the use of electronic commerce.
146
 The recommendation takes 
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into account the 1985 UNCITRAL Model Law on International Commercial Arbitration (as 
amended and with particular reference to article 7), the UNCITRAL Model Law on Electronic 
Commerce, the UNCITRAL Model Law on Electronic Signatures and the United Nations 
Convention on the Use of Electronic Communications in International Contracts. In addition, 
national legislation and case law that are more lenient in terms of the formal requirements of an 
arbitration agreement and enforcing foreign arbitral awards than the NYC. Ultimately, any 
interpretation of the NYC should be in accordance with its goal to encourage the recognition and 
enforcement of foreign arbitral awards.  
UNCITRAL thus recommends that article II (2) of the 1958 NYC, while valid and applicable, 
does not contain an exhaustive set of circumstances.
147
 The most noteworthy element of the 
recommendation is that it refers to a new definition of the term ‘writing’ found in the amended 
article 7 of the UNCITRAL Model Law. The 2006 amendment brought the formal requirements 
for arbitration agreements up to date so as to be in line with common practice for international 
contracts.
148 
The amended article 7 now deals with a number of matters regarding the writing 
requirement under article II of the NYC which has been hotly debated in the past. 
Electronic communications now meet the NYC’s requirement that an arbitration agreement be 
set out in writing.
149
 The term ‘electronic communication’ includes any data messages that the 
parties use to communicate.
150
 In turn, a ‘data message’ is the information created, sent, received 
or stored using optical, electronic, magnetic or similar modes, for example, information sent by 
email, telecopy, telex, telegram or EDI (electronic data interchange).
151
 The amended article 7 
also deals with the issue of an exchange of letters of claim and defence where one party alleges 
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that an arbitration agreement exists and the other party denies it.
152
 Furthermore, it covers the 
issue of arbitration agreements allegedly created ‘by reference’; that is, created through a 
reference made in a contract to any document that contains an arbitration clause. This reference 
is deemed to establish an arbitration agreement (in writing) as long as the reference to the clause 
is strong enough for it to form part of the contract.
153 
Although the European Convention on 
electronic commerce is mandatory within the signatories of the European Union,
154
 it is not 
compulsory with signatory states of the NYC (for example, Kuwait). There is a need for the 
Convention to adopt this new mechanism under UNCITRAL. Unless the new technique is 
subject to the Arabic language, it will take a long time to be implemented in Kuwait.
 
Concerning the issue of whether an arbitration agreement needs to be signed by the parties to be 
valid, it can be seen that in current trade transactions contracts are not signed by the parties even 
when in writing.
155
 The aforementioned recommendation and general consensus hold that an 
unsigned arbitration agreement can be valid as long as there is a record of the agreement’s 
contents.
156
 Additionally, the NYC’s reference to the exchange of telegrams and letters has not 
been seen as requiring that these documents be signed by the parties.
157 
The recommendation has 
taken into account a number of pertinent contemporary issues and is a point of reference under 
international commercial arbitration law. As such, it is suggested that enforcing courts adopt 
recommendations which will prevent the formal requirements for arbitration agreements under 
the NYC from presenting any difficulties.
 
Even in light of the aforementioned recommendation, the form of arbitration may be found not to 
comply with article II (2) of the NYC. The recommendation may still offer some assistance. The 
second section of the recommendation states that article VII (1) of the NYC should apply. Article 
VII allows a party to rely on more favourable rights concerning the validity of an arbitration 
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agreement that may exist under the treaties or laws of the nation in which the arbitration 
agreement is being enforced.
158
 Therefore, if the lawmakers in the GCC nations were to 
introduce more liberal requirements regarding the formal validity of arbitration agreements than 
are contained in the NYC,
159
 an enforcing party may be able to use these national laws to pursue 
and defend an application for the enforcement of a foreign arbitral award.
160 
Nonetheless, a barrier to enforcement could still exist. An arbitration agreement must still be in 
writing to satisfy the article IV (1) requirement of the NYC. If the agreement is not in writing, it 
will not be possible for a court to enforce the award.
161
 It remains the case that it appears 
impossible for enforcing courts in the GCC nations to allow the enforcement of a foreign arbitral 
award under the NYC if an enforcing party does not fulfil the article IV requirement to provide a 
copy of the arbitration agreement in writing. It is required by paragraph 1(a) of article IV that an 
enforcing party must provide either the original or a certified copy of the arbitration agreement 
referred to in article II at the enforcement stage.
162
 If the agreement is not provided, then an 
enforcing court must reject the application for enforcement. The GCC legislation currently does 
not contain any more favourable provisions, as per article VII, that could enable parties to 
circumvent this requirement. Thus currently, formal validity as per the requirements in article II 
is required by a GCC court to enforce an arbitral award. The national laws of GCC countries 
have taken varying approaches to the issue of the formal validity of arbitration agreements. It is 
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As Bahrain’s International Commercial Arbitration Act is founded on the Model Law,
164
 the 
formal validity of arbitration agreements would not present much difficulty.
165
 The codes of civil 
and commercial procedure of Bahrain, Kuwait, the UAE, and Qatar
166
 are silent on the issue of 
the proper definition of the term ‘writing’. The codes simply specify that an arbitration 
agreement must be evidenced in writing to be valid.
167
 Given this clear requirement, numerous 
authors support the concept that to be valid an arbitration agreement must be in writing.
168
 
Nonetheless, it is the belief of the researcher that such a viewpoint is erroneous, as the 
requirement that an arbitration agreement is in writing
169
 is clearly just an expression of the 
concept that there must be some form of proof that an arbitration agreement exists. 
Furthermore, the Cassation Court
170
 has taken the approach that the evidentiary requirements for 
civil and commercial issues have no bearing on public policy and thus agreements can be express 
or implied.
171
 Therefore, if the parties to an arbitration agreement have relied upon the national 
legislation of the aforementioned GCC nations as the applicable law for the agreement and have 
made the agreement orally, then a party that objects to forming an agreement in this way needs to 
present their argument to a tribunal of merit, which may be a competent court or arbitral tribunal 
in the country where the arbitration will take place. If a party does not raise any objections 
regarding the validity of the arbitration agreement and participates in the process of arbitration, 
then this silence will constitute acceptance of the form of the agreement.
172
 Therefore, unless a 
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party objects to an arbitration agreement being formed orally at the outset of the arbitration 
process, the agreement will be valid. 





 however, argue that article 5 of the Arbitration Law of 
1983 can be interpreted as imposing such a requirement. This article requires that the parties file 
the arbitration instrument with the appropriate authority, that it must be signed by the parties or 
their authorized attorneys as well as the arbitrators and that the details of the disagreement must 
be stated therein, as must the arbitrators’ names and their acceptance to act as arbitrators in the 
case. The article also states that copies of the documents pertinent to the arbitration must be 
attached.
175
 It is argued by some that these requirements constitute a requirement for arbitration 
agreements to be in writing and signed to be valid.
176
 However, others argue that article 5 is only 
applicable to arbitration agreements and not to arbitration clauses.
177
 
It is the researcher’s view that, regardless of whether Saudi Arabian legislation
178
 is the 
applicable law regarding the formal validity of an arbitration agreement, it would be wrong to 
apply the article 5 requirements to an application for the enforcement of a foreign arbitral award. 
Firstly, it must be noted that the formal requirements for arbitration agreements in Saudi Arabian 
law, apply to arbitration that has occurred within the country itself. In addition, the objectives of 
article 5 clearly relate not to the circumstances of the validity of an arbitration agreement but to 
the circumstances of the procedure for the approval of authority of the instrument. This can be 
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gleaned from the first line of the article which requires that the parties file the arbitration 
instrument ‘with the Authority originally competent to hear the dispute’ so that a decision 
concerning the approval of the arbitration instrument can be made.
179
 Furthermore, as regards the 
effect of the article 5 requirements on arbitration that occurs within Saudi Arabia, if an 
arbitration agreement does not satisfy the requirement, it appears that this will not result in it 
being voided. It is a requirement of article 5 that the arbitration instrument be signed by the 
arbitrators involved, and their names listed along with their acceptance to arbitrate. The 
country’s arbitration regulations state that an arbitrator can be appointed by the authority 
originally authorized to hear the dispute if the parties have not appointed one already.
180
 
Also, the actual practice of Saudi Arabian courts illustrates that applications to arbitrate are 
accepted even when one of the parties refuses to sign the application.
181
 As a result, in the 
context of international arbitration, it is clear that the formal validity requirements for arbitration 
agreements under Saudi Arabian law are not workable. Given the impracticality of these 
requirements, Islamic law must be used by Saudi Arabian enforcing courts to make their 
determination on the formal validity of an agreement. According to Islamic law, even an oral 
arbitration agreement is valid as no particular requirements regarding the form of such 
agreements exist in Islamic law.
182
 
In terms of modern-day communication methods, the UAE and Dubai
183
 as well as Bahrain
184
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have recently introduced new legislation. This legislation relates to transactions and electronic 
commerce and states that where it is a legal requirement for information to be provided in 
writing, then this will be satisfied by an electronic record as long as it can be accessed easily 
enough to be referenced, either by being transmitted, printed or so on. It is also provided that a 
contract will not be found to be invalid or unenforceable on the basis that one or more electronic 
communications were used to conclude it.
185 
Arbitration agreements that comply with this new 
legislation are considered unofficial papers.
186
 Consequently, it can be concluded that an 
electronic record is enough to satisfy the requirement that an arbitration agreement is in writing. 
In Oman, it is a direct requirement of the Omani legislation
187
 that arbitration agreements be in 
writing. Oman’s Law of Arbitration in Civil and Commercial Disputes states, that an arbitration 
agreement will be considered to be in writing if it is included in a document signed by the parties 
or in telegrams, letters, or other written means of communication that have been exchanged by 
the parties.
188
 The inclusion of the phrase ‘other written means of communication’ can be 




Currently, no legislation governs the use of modern-day communication methods to create 
contracts in Qatar, Saudi Arabia, or Kuwait.
190
 The drafting of new legislation concerning 
transactions and electronic commerce has only recently been completed
191
 (but not enacted) in 
Qatar and Kuwait.
192
 Despite this, in cases that rely on commercial custom, it is possible that 
current rules may in fact consider modern-day communication methods as constituting 
agreements in writing. Where a legal hardcopy text is not available, commercial custom is seen 
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as an alternative legal resource.
193
 In Saudi Arabia, Kuwait, and Qatar,
194
 modern-day 
communication methods are widespread and are used in activities such as banking. As a result, 
the writing requirement for arbitration agreements may very well be satisfied by modern-day 
communication methods. 
Islamic law is used as a legal source in Saudi Arabia
195
 where modern legislation does not yet 
exist. In the context of Islamic law, it seems that contracts can be appropriately and validly 
concluded using modern-day communication methods.
196
 Saudi Arabian courts
197
 look to the 




 as a valuable resource. This institution has 
determined that when parties are not present together in the same geographical location then 
written communication methods, whether they be written correspondence via messengers, 
telegrams, telexes, faxes, letters, or emails, will constitute the conclusion of a valid contract as 
soon as the offer in question is accepted by the offeree. In addition, the IFA has determined that 
agreements made by people who are in different places but that can hear each other 
simultaneously (for example, over the telephone) can conclude a normal contract in this way, as 




5.2.8 The Substantive Grounds for Invalidating an Arbitration Agreement 
It is important to note that it is very rare for a party to attempt to have an arbitration agreement 
ruled unenforceable on the grounds of invalidity.
201
 Excluding the NYC,
202
 none of the 
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international conventions adopted by the GCC
203
 countries include any provisions that deal with 
the substantive grounds for invalidating an arbitration agreement and rejecting an application for 
the enforcement of a foreign arbitral award. The NYC does state that, the law governing this 
issue is that which the parties have determined will apply or if no applicable law can be seen to 
have been chosen by the parties, then the law of the nation in which the award was granted.
204
 
It is nonetheless accepted that, as with all contracts, an arbitration agreement is subject to the 
circumstances of the validity of the main contract. Consequently, the validity of the arbitration 
agreement will be destroyed by the applicable law’s substantive grounds of invalidity.
205
 The 
legal rationale behind international commercial arbitration proposes that there are three grounds 
of invalidity in this regard: 1) absence of consent, 2) a defined legal relationship existing 
between the parties and 3) inarbitrability.
206 
If a losing party successfully claims that their consent to arbitration is negated in some manner, 
then the application to enforce an arbitral award can be rejected. The applicable law regarding 
the substantive validity of an arbitration agreement will determine what can in fact negate 
consent.
207
 It should be highlighted here that a popular principle in international commercial 
arbitration is that of good faith, arbitration agreements are considered in light of this principle.
208 
The issue of consent as it relates to enforcing foreign arbitral awards does not appear to have 
been dealt with by the courts in the GCC nations. The GCC legislation holds that defects of 
consent arise from exploitation, lesion, duress, misrepresentation, or mistake.
209
 The provisions 
on defects of consent, however, are not an easy way out for a losing party, especially in civil law 
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countries (the UAE, Qatar, Kuwait, and Bahrain).
210
 A losing party may find it challenging to 
successfully seek the rejection of an application to enforce an award based solely on their lack of 
consent. There are a number of reasons for this.
 
In Kuwaiti, Qatari, and Bahraini law,
211
 a defect of consent will not result in the annulment of an 
arbitration agreement if that agreement is believed to be voidable. Unless ruled null and void, a 
voidable contract will stand and the tribunal of merits will be the authority for such a decision.
212
 
Therefore, a losing party must raise a defect of consent defence before the arbitral tribunal or a 
competent court of the country in which the arbitration will take place.
213
 A claim of invalidity 
due to a defect in consent can be raised in one of two ways. 
The first is by raising the issue before the arbitral tribunal. The law of Bahrain and Oman
214
 
clearly states that a losing party can bring a defence of a defect in consent, before any arbitral 
tribunal that has jurisdiction as per the competence-competence
215
 principle of arbitration. The 
Omani Law of Arbitration in Civil and Commercial Disputes
216
 provides that only the arbitral 





 on international commercial arbitration applies the same regulations as 
appear in the Model Law
219
 holding that an arbitral tribunal is able to make rulings on invalidity 
pleas but only as a preliminary question or, in the case of an award on the merits of the plea, 
even though this must be done under the court’s control. When an arbitral tribunal rules as a 
preliminary question and the losing party wishes to lodge an objection to this ruling, the party 
must raise a plea in front of a competent court no more than thirty days following the receipt of 



























 In contrast, Kuwaiti, Saudi Arabian, UAE, and Qatari
221
 legislation contain 
no provision reflecting the principle of competence-competence. As a result, issues surrounding 
the validity of a contract that includes an arbitration clause can be examined only by the courts, 
especially as the laws of these nations do not acknowledge the concept that arbitration clauses 
can be severed from contracts. The alternative way a losing party can raise an objection 
concerning validity occurs after the arbitral award has been granted. Objections can be raised 
through the institution of recourse for the annulment of the arbitral award. This can also occur if 




A further obstacle for a losing party seeking the rejection of an award based on lack of consent is 
the principle of good faith. According to this principle, a losing party cannot participate in the 
arbitration process and then enter a defence of invalidity. Bahrain’s International Commercial 
Arbitration Law for instance, states that a party will not be able to raise an objection about the 
validity of an arbitration agreement when they were aware that the agreement did not satisfy the 
necessary requirements and still continued with the arbitration regardless (provided that they did 
in fact not object to any failure to comply either immediately or within a specified time period, if 
this is provided for).
223 
Omani arbitration law reflects the same state of affairs only this law 
requires that an objection be made no more than sixty days from the date the party becomes 
aware of non-compliance.
224
 The civil codes of Bahrain, Qatar, the UAE
225
 and Kuwait also refer 
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to the principle of good faith, in that a party that has mistakenly given their consent cannot use 
this mistake to nullify an agreement in a way that is not compatible with the good-faith 
principle.
226
 The situation is similar in regard to misrepresentation. A losing party that has 
wilfully practised misrepresentation cannot use this as grounds for nullifying a contract.
227
 
If a defect of consent relates to exploitation, a time limitation for actions applies. The principle is 
that an action must be brought no more than one year from the date on which the contract was 
concluded, in situations where it would be impossible to obtain a ruling regarding the annulment 
of the arbitration agreement in less time.
228 
A claim of invalidity can also be brought on the grounds of there being a defined legal 
relationship between the parties. An arbitration agreement is the foundation of arbitration 
proceedings and so a defined legal relationship is inferred to exist between the parties.
229
 While 
common practice in international commercial arbitration is for an arbitration agreement to arise 
out of a contractual relationship, a non-contractual relationship is not a barrier to an arbitration 
agreement.
230
 It is a requirement of the NYC that a defined legal relationship exists, regardless of 
whether it is contractual or non-contractual.
231 
Non-contractual relationships such as those 
arising out of unlawful acts (tortious liability) can result in valid arbitration agreements.
232
 
Davidson notes that in truth no interpretation difficulties have been posed by article II (1) of the 
NYC.
233 
Other international conventions adopted by the GCC nations do not include provisions 
on this issue. It can be assumed that the principles of the applicable law will be applied by the 
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GCC enforcing courts. 
This research shows that the GCC countries’ national legislation is more specific on the issue of 
the defined legal relationship between parties.
234
 The law of some nations states that the subject 
of the dispute must be stated in the arbitration agreement.
235
 As the wording is clear in its 
requirement that the matter of the dispute be specified, it appears that in terms of a submission 
agreement a broader interpretation cannot be applied by enforcing courts. The law is more 
malleable in Bahrain, the UAE, Qatar and Kuwait;
236
 the disputed subject matter may be clarified 
when the suit is heard.
237
 It is apparent that in terms of arbitration clauses it is not necessary for 
the subject of dispute to be specified as, of course, no dispute has yet occurred.
238 
Typically, it is 
sufficient for the object of the defined legal relationship to be established as the law provides that 
all disputes that arise out of a particular contract will be resolved through arbitration. This means 
that referral to arbitration will not cover disputes that arise between the parties under a different 
contract to the one in question.
239 
The final concept regarding the grounds for invalidity is arbitrability. Arbitrability demands that 
the arbitration agreement relates to the subject of the dispute to be settled by arbitration. 
According to the NYC, an arbitration agreement must concern a matter capable of resolution 
through arbitration in order to be valid.
240
 It is up to each country to decide what matters can and 
cannot be the subject of arbitration. This decision is made in line with the social, economic and 
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political circumstances of the country.
241
 Thus, if non-arbitrability under the applicable law 
arises, then this will be sufficient grounds to invalidate the arbitration agreement and a court will 
reject the application for the enforcement of a foreign arbitral award.
242 
This research finds that the same condition can be found in the law of all the GCC nations. In 
relation to subject matters where compromise is available, arbitration is not allowed.
243
 Under 
both international conventions and the GCC nations’ national legislation, non-arbitrability is seen 
as a key reason for rejecting the enforcement of a foreign arbitral award. It is important to note 
that alternative substantive grounds for invalidity of an arbitration agreement may be available 
under the pertinent applicable law. In the civil codes of Qatar, the UAE, Bahrain and Kuwait
244
 
for instance, the legal capacity of the parties to enter into an arbitration agreement can constitute 
substantive grounds for invalidation of the agreement. 
Also in Kuwait,
245
 arbitrators have the authority to resolve a disputed subject matter through 
compromise, although conversely, arbitration rules state that the arbitration agreement will be 
annulled if it does not include the names of the arbitrators.
246
 However, it has been ruled by 
Kuwait’s
247
 Court of Cassation that in this situation an arbitration agreement can be annulled but 
this will not affect its validity, provided that an arbitrator is limited to deciding on the subject of 
the dispute in line with legislation.
248 
Nonetheless, commentators agree that the three grounds 
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examined above are the primary grounds of invalidity. 
5.3 The Arbitral Proceedings Were Unfair in Terms of the Composition of the Arbitral 
Tribunal 
5.3.1 Lack of Due Process and Applicable Law 
In the GCC countries, a losing party may request to have an application for the enforcement of a 
foreign arbitral award rejected by proving that the arbitral proceedings suffered from a lack of 
due process.
249
 The NYC provides that the enforcement of a foreign arbitral award may be 
rejected if a losing party can show that they were not given proper notice of the arbitral 
proceedings, or the name of the arbitrator or if the losing party was not able to present his case 
for some other reasons.
250
 Similar to the NYC, the Riyadh Convention
251 
and the Arab League 
Convention
252
 also provide that an enforcement application can be rejected if the parties were not 
properly summoned to appear. The Convention on the Enforcement of Judgments, Delegations 
and Judicial Notices in the GCC, states that an application for enforcement will fail if passed in 
absentia and if the losing party was not provided with appropriate notice of the suit or the 
award.
253
 National legislation in GCC nations, including Kuwait, provides that an arbitral award 
can be enforced if the court is able to confirm that the parties involved were appropriately 
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summoned to the arbitral proceedings and were afforded appropriate representation.
254
 
A lack of due process has been identified as the most significant grounds on which parties seek 
the rejection of an enforcement application.
255
 The requirement to follow due process is intended 
to guarantee that the parties involved receive a fair hearing.
256
 As a result, if a party seeks to have 
the enforcement of an arbitral award resisted on these grounds, then precisely how a lack of due 
process infringed upon the fairness of the hearing, must be proven. 
Not all legal regimes adopt the same concept of due process. The NYC (article V (1) (b)) 
expresses the most advanced form of due process. Due process under the NYC covers two 
features, one concerning a party’s right to receive fair notice and the other concerning how a 
party is able to present their argument.
257
 National legislation and other international conventions 
however, adopt a concept of due process that relates solely to a party’s right to be appropriately 
summoned and represented.
258
 It must be considered here that ‘proper representation’ is referred 
to in provisions that relate to both foreign arbitral awards and foreign judgments in general. 
‘Proper representation’ suggests that a defendant in cases held before a criminal court should be 
represented by a lawyer; this is not required in arbitral proceedings. Consequently, it can be 
concluded that this particular issue will not lead to any problems in regard to foreign arbitral 
award enforcement. 
The general consensus holds that the concept of due process as it exists in the NYC forms part of 
public policy.
259
 Consequently, lack of due process under article V (1) (b) is now determined to 
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overlap with article V (2) (b) which concerns the public policy defence.
260 
It is, therefore, 
common for parties to use either article to raise a defence of a lack of due process.
261
 The same 
result occurs in other legal regimes in GCC countries.
262
 
In GCC nations, due process standards may change depending on the applicable law for 
arbitration agreements or the law of the location in which the arbitration takes place. As a result, 
the issue of which law or court should apply may arise when a party raises lack of due process as 
a ground for the rejection of the enforcement of a foreign arbitral award. 
Article V (1) (b) of the NYC is ambiguous as to what law should be applied to a lack of due 
process defence. Currently no GCC case law covering this subject exists. Different 
commentators and national courts have taken diverse perspectives on the matter.
263
 One 
particular perspective affirms that article V(1)(b) of the NYC establishes an international 
substantive rule on lack of due process, that in itself creates a due process standard.
264
 The 
wording of article V(1)(b) has led to this concept as it is written that the article is expressed ‘in 
terms of substantive rules’ rather than chosen legal terms. Consequently, the infringement of the 
rules laid out in article V (1) (b) is sufficient to allow the rejection of an application for the 
enforcement of a foreign arbitral award. 
Others however, deny this interpretation as this would give rise to an ambiguous due process of 
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This perspective argues that the applicable law concerning due process 
standards can be found in the applicable law for the arbitration proceedings, as selected by the 
parties or if no such selection has been made, the law of the seat of arbitration.
266
 
A further viewpoint, supported by numerous authors
267
 and applied by a large number of national 
courts
268 
argues that the law of the jurisdiction where enforcement of an award is being pursued 
is the applicable law.
269
 Thus, a national enforcing court can dismiss an enforcement application 
if its national legislation determines that there has been a lack of due process. Furthermore, 
certain courts bear in mind the law selected by the parties to arbitration as well as national law; 
for example, the Court of Final Appeal in Hong Kong has adopted this practice.
270
 
The case law of GCC countries again does not deal with this issue. Also, excluding the UAE, the 
law of GCC nations does not contain any provisions concerning the applicable law for lack of 
due process standards. It is the researcher’s belief that the national law of an enforcing court 
should not apply, regardless of whether enforcement is being pursued under national provisions 
or under an international convention. There are a number of reasons for this, first, national 
legislation does not include any provisions supporting that law’s application. Second, the law 
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gives arbitrators the liberty unless the parties decide otherwise, to select the lex arbitri.
271
 Thus, 
provided that the parties or arbitrators have selected a different applicable law for arbitration, if 
national legislation does not apply to national arbitration then due process considerations (in 
relation to the enforcement of foreign arbitral awards), should not be viewed by an enforcing 
court in light of its own national legislation. Third, courts do not apply their own national laws 
when applying statutory provisions concerning the enforcement of foreign judgments,
272
 
including the enforcement of foreign arbitral awards. Last, it is highlighted in article V(1)(d) of 
the NYC that party autonomy to decide upon the applicable law for arbitration proceedings 
supersedes both the law of the location of arbitration and that of the forum in which enforcement 
is pursued. Therefore, enforcing courts in GCC nations would be advised to apply the law of the 
seat of arbitration, or the applicable law as chosen by the parties, when dealing with due process 
considerations in the context of the enforcement of an arbitral award.
273
 However, the national 
law of the UAE does include a conflict of laws rule.
274
 This rule provides that all procedural 
issues are subject to the law of the nation in which the action is brought or where the proceedings 
occur.
275
 Thus, the appropriate law for an enforcing court to apply in relation to issues of due 
process is that of the seat of arbitration. 
The researcher argues that there should exist a basic standard of due process which includes, for 
example, the right to offer a defence, proper notice of all measures and equal treatment of the 
parties involved, regardless of what law is determined to apply to due process. It is the duty of an 
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enforcing court to refuse an enforcement application if arbitrators do not comply with basic due 
process doctrines.
276
 However, again the national law of GCC countries, including Kuwait, 
concerns only the due process in the context of the summons or notice to appear and not the right 
of the parties to present their case. It is submitted that such an aspect of due process can be dealt 
with under the broad concept of public policy. 
5.3.2 Proper Notice 
The above discussion has clarified that, except in cases where the national law of the location of 
enforcement, has been chosen by the parties as the applicable law for arbitration proceedings, 
enforcing courts of GCC countries will not apply their own national rules when determining due 
process issues. For the cases in which GCC national law is selected by the parties, it is 
worthwhile exploring GCC legal provisions.
277
 In terms of a lack of due process, the most 
significant aspect is the requirement that the losing party is able to firstly, provide a translated 
version of applicable law if not written in Arabic and secondly, prove a failure in due process. 
As regards proper notice, each case will be determined on its own merit.
278
 The elements to be 
considered include general proper notice requirements, deadlines, disclosing the names of 
arbitrators, the delivery address and the language the notice is in. 
5.3.3 Proper Notice Standards 
Regardless of whether the party has been in attendance, proper notice must be provided.
279
 If this 
is not done, a foreign arbitral award will not be enforced by the courts.
280
 However, the issue 
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arises as to what standard of notice is acceptable. The general view is that the notice does not 
need to take any specific form.
281
 Nonetheless, the standards as specified under applicable law 
will be the primary determinants of whether proper notice has been given.
282
 As a result, it is 
necessary to examine the standards that exist under GCC nations’ national laws and under 
international arbitration legislation. International arbitration law does not contain many details in 
terms of the standards of proper notice. Under the UNCITRAL Model Law
283
 for instance, 
parties that disagree on a particular procedure, proper notice will be considered to have occurred 
when delivered via written communication sent by registered or ordinary post
284 
or any other 
method where a record of attempted delivery exists, including electronic communication 
methods. The ICC Rules
285
 and the UNCITRAL Rules
286
 contain a comparable standard, 
whereas the Charter and Arbitral Rules of Procedure adopted by the GCC Commercial 
Arbitration Centre state that proper notice will only be made if sent by registered post.
287
 In GCC 
legislation, proper notice standards for arbitral proceedings differ from those that apply in the 
Code of Procedure that are used prior to court proceedings.
288
 
The legal position is that where parties cannot come to an agreement on appropriate procedure or 
where procedure is decided by the arbitrators, then the arbitrators are constrained by the rules of 
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the relevant section of the CCPL only.
289
 No mandatory regulations concerning proper notice 
currently exist in Kuwait.
290
 It is simply stated that the arbitrators will notify the parties of the 
date and location of the first sitting for a dispute hearing.
291
 The Explanatory Memorandum 
explains this issue further by stating that proper notice will be deemed to have been given if it is 
sent by registered post or through a more simplified form, that can ensure that the parties receive 
the notification of the place and time of a hearing.
292
 It is the fact that notification has been given 
rather than the form of this notification that is the concern. Provided that a party is notified of the 
hearing, the form this notification takes is irrelevant. Consequently, enforcing courts may take a 
broader approach to interpreting proper notice. UNCITRAL Rules and other international 
arbitration law standards relating to this matter will be highlighted. Furthermore, as it is possible 
for arbitration to take place when one party is not present, the fact that a losing party was aware 
of the arbitration denies them any grounds for seeking the dismissal of the enforcement of an 
award. An award can be granted even when the other party does not attend the hearing as 
notified.
293
 The section on arbitration in the Code of Civil and Commercial Procedure of Qatar 
and of Bahrain makes no reference to proper notice requirements.
294
 It is within the authority of 
arbitrators to decide on arbitration procedure as long as the parties’ rights are guaranteed.
295
 In 
Bahrain and Oman notice does not need to take a particular form. 
This is in line with the UNCITRAL Model Law.
296
 Arbitration law in Saudi Arabia does provide 
formal requirements for notification which are very close to the procedural rules adopted by the 
Board of Grievances. For example, notification of parties must be made by a clerk of authority 
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and must include specific details.
297
 However, these rules do not apply outside of arbitration that 
occurs within Saudi Arabia regardless of whether the parties have agreed on this procedure or 
regardless of whether Saudi Arabian law has been selected as the law governing the arbitration 
process.
298
 Yet, article 36 of Saudi Arabia’s Arbitration Regulations does make reference to the 
general due process principle of informing the parties of claim proceedings and states that an 
arbitration panel must observe the ‘principles of litigation’. As a result, it can be concluded that 
an enforcing court is able to rely on the aforementioned text to apply a broad interpretation of 
proper notice so that the fact of notification is sufficient to satisfy this requirement rather than 
adherence to any particular formal demands. 
Consequently, notice requirements would not result in any difficulties provided that the parties 
were aware of the time and place of the arbitration proceedings. Nonetheless, as arbitration can 
continue without the presence of all parties, it is uniformly advised that notice be made by 
registered post to prevent any assertion that notice was never received. 
 It should be noted that the role of the national court at the place of enforcement, in most cases is 
limited. Its function is not to decide whether or not the award is correct, as a matter of fact and 
law. The main work of the court in most cases is simply to decide whether there has been a fair 
hearing. One mistake in the course of proceedings may be sufficient to lead the court to conclude 
that there was a denial of justice. For example, in the US, a corporation which had not provided 
invoices had its claim rejected by the Iranian tribunal,
299
 for the failure to submit detailed 
invoices. German courts do not enforce awards where there is evidence of unfair due process.
300
 
Similarly the English Court of Appeal,
301
 in Kanoria v Guinness, decided that the respondent had 
not been afforded the chance to present his case when critical legal arguments were made by the 
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claimant at the hearing, which the respondent could not attend due to a serious illness. The court 
decided that this was an extreme case of potential injustice and resolved not to enforce the 
arbitral award. It should be noted that the above two cases’ outcomes are rare in the normal 
practice of arbitration. For example, in the case of Minerals Germany v Ferco Steel,
302
 the losing 
party opposed enforcement on the grounds that the tribunal had obtained evidence through its 
investigation. The English court enforced the award on the grounds that the party had a chance to 
request disclosure of evidence and comment on it but had declined to do so. In the US, where a 
party is given the opportunity but does not take this in time at an early stage, the respondent 
cannot refuse enforcement. In the case of Jorfar Engineering Company SCA (Morocco) v AMCI 
Export Corporation,
303
 the District Court of Pennsylvania held that AMCI had been given a full 
and fair opportunity to present its case and had to suffer the consequences of its own failure to 
present its case when given the opportunity. There is no evidence in GCC states or Kuwait to this 
effect; its application in the GCC is subjective rather than objective.
304
 
5.3.4 Arbitration Proceedings and the Composition of the Arbitral Tribunal 
A losing party may choose to seek the refusal of an application for the enforcement of a foreign 
arbitral award in a GCC nation on the basis that there has been an abnormality in the 
composition of an arbitral tribunal or during the arbitration proceeding itself. Only Bahraini law 
and the NYC permit this ground for invalidity; other GCC legal systems remain silent on the 
issue.
305
 The NYC stipulates that the enforcement of an arbitral award may be denied if it can be 
shown that the arbitral tribunal was not composed properly; if the arbitration proceedings were 
not carried out in line with the agreement as determined by the parties or, if such an agreement 
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 in line with the law of the nation in which arbitration took place.
307
 
These same stipulations appear in the Bahraini International Commercial Arbitration Law.
308
 The 
most important remark to be made about this provision is that the agreement between the parties 
concerning arbitration proceedings and the composition of the arbitral tribunal takes precedence 
over other rules.
309
 It is only when such an agreement does not exist that the law of the state in 
which the arbitration took place will be deemed to govern the process.
310
 Consequently, article 
V(1)(d) of the NYC is most commonly understood to indicate that the rules as set out in an 
arbitration agreement govern decisions on whether the proceedings or tribunal composition have 
suffered any irregularities, regardless of whether these rules are contrary to the law of the 
country where arbitration took place.
311
 Additionally, it must be considered that the parties’ 
intentions may arise from an explicit agreement on rules or from a more oblique reference to 
specific arbitration rules or laws.
312
 This notion is further supported by the Geneva Convention 
of 1927, which provides that an award could be refused if the composition of the arbitral tribunal 
or the arbitral procedure was not in accordance with the arbitral agreement of the parties and the 
law of the place of arbitration. In the NYC the double requirement rule has been dropped. Hence 
the agreement of the parties comes first due to the doctrine of competence and separability of an 
arbitration. Unless there is no arbitration agreement, laws of the place of arbitration will be taken 
into account as evinced in the Supreme Court of Hong Kong case of China Nanhi Oil Joint 
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Service Cpn v Gee Tai Holdings Co Ltd.
313
 It was argued that an award made in China should be 
refused because the composition of the arbitral tribunal was not in accordance with the 
agreement of the parties. The arbitrators who had been appointed were not on the Beijing list. In 
most cases the burden to refuse enforcement is shifted to the defendant; in most cases even when 
the evidence has been adduced by the defendant, the court has residual discretion to enforce the 
award, as provided under article II2 of the NYC. Article V provides that it will be unfair for the 
defendant to advance the defence of composition if he has not supplied any evidence to the court; 
however, article V (I) (d) of the NYC
314
 suggests the importance of arbitral composition. 
The NYC plays a crucial part in establishing the legal setting for international arbitration 
proceedings, making the law of the location of arbitration less important than the agreement 
between the parties. Removing the role of the procedural regulations of other jurisdictions 
altogether.
315
Although the agreement between the parties takes precedence, the demands of due 
process must still be satisfied. If not, article V (1) (b) or article V (2) (b) of the Convention can 
be invoked to seek the refusal of the enforcement of an award.
316
 It is clear from this that article 
V (1) (b) and article V (2) (b) overlap as they both concern alleged infringements of correct 
arbitration procedures. Even if it is the clear decision of the parties that the arbitrators’ names 
should not be disclosed, this goes against the fundamental principle of due process. Therefore, 
article V (1) (b) or article V (1) (d) can be used to prevent an award from being enforced.
317
 
The courts seldom uphold an objection on the basis of article V (1) (d) despite the copious 
amount of academic writing this ground has generated.
318
 One academic has commented that this 
is because a key advantage of arbitration is the capacity for the parties to decide upon panel 
members that specialize in the relevant area of dispute. As there are a limited number of such 
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experts, they may find themselves serving on a number of arbitration panels simultaneously, 
some of which may have parties in common. Also, courts will not take to broad claims of 
prejudice very well if these objections have not been brought before the tribunal itself but are 
used to try to prevent enforcement. This is because the promotion of arbitration and thus 
enforcement of awards is a key objective of the NYC.
319
 Such assertions may even be considered 
by the court to be made in bad faith.
320
 Moreover, the majority of arbitration laws and rules as 
well as parties to arbitration give arbitrators significant discretion regarding the arbitration 
proceedings. This makes it challenging to successfully invoke this ground for invalidity.
321
 The 
enforcement of foreign arbitral awards has only been denied under article V (1) (d) in a handful 
of cases,
322
 mostly where the parties’ agreed procedures or the laws of the seat of arbitration are 
violated. 
 The composition of the arbitral tribunal is the first defence against enforcement under article V 
(1) (d).
323
 An irregularity occurs when the composition of the tribunal does not adhere to the 
arbitration agreement or if there is no such agreement, the law of the country in which arbitration 
took place. A review of court applications reveals that raising a claim that the composition of an 
arbitral tribunal was irregular is seldom successful.
324
 There are four key situations that give rise 
to this defence being refused: 1) the irregularity is only minor, 2) the application of the doctrine 
of estoppel, 3) the court chooses to apply the law of the nation in which the arbitration took place 
to allow an award to be enforced and pays no heed to the arbitration agreement and 4) the court 
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Regarding the first point, as a general rule courts do not consider minor anomalies in an arbitral 
tribunal’s composition. For example, in a case heard in Hong Kong
326
 it was argued that the 
institute that granted the award, the China International Economic and Trade Arbitration 
Commission (CIETAC), was not the arbitral organization specified in the contract. However, 
China’s international arbitration institute, the Foreign Economic Trade Arbitration Commission 
(FETAC), had changed its name to CIETAC. The Supreme Court determined that both institutes 




In addition, the enforcing court can rely upon the application of the doctrine of estoppel to refuse 
this defence.
328
 The NYC makes no reference to estoppel; however, a number of court rulings 
have applied estoppel in relation to article V (1) (d).
329
 This has especially been the case where 
the parties have not raised any protest during the arbitration itself. In Hong Kong,
330
 a resisting 
party claimed that there were irregularities in the composition of the arbitral tribunal as the 
arbitrators were selected from the Shenzhen list, when the parties had agreed that they would be 
chosen from the Beijing list. The High Court recognized that this defence against enforcement 
had been proved but nonetheless refused it on the basis of the doctrine of estoppel, the reason 
being that the party had made no protest during arbitration.
331
 This doctrine has also prevented 
the ground of improper composition of a tribunal from succeeding in a case where the arbitration 
agreement stated that the third arbitrator should not have any connection with either party
332
 and 
in a case where an arbitrator was not able to speak German, contrary to the agreement.
333
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Moreover, courts have accepted an application for the enforcement of an award when the 
composition of the arbitral tribunal was in accordance with the law of the seat of arbitration, 
rather than the agreement between the parties. In the US for instance, a resisting party protested 
that one lone arbitrator had granted the award when the agreement had required three arbitrators. 
The US Court of Appeals
334
 allowed the enforcement of the award, as the composition of the 
arbitral tribunal was in line with the law of the seat of arbitration, specifically, English arbitration 
law.
335
 This approach has also been taken by other national courts
336
 which view this issue in a 
way that promotes the enforcement of awards.
337
 Nonetheless, this interpretation appears to go 
against the unequivocal wording of the NYC which gives an agreement between parties, 
precedence over the law of the seat of arbitration, especially in cases where this agreement is in 
line with the mandatory regulations of the seat.
338
 
Furthermore, courts can reject the defence of irregularity in the composition of an arbitral 
tribunal if it is believed that the parties later and implicitly, accepted the changes. The German 
Court of Appeal allowed enforcement where the tribunal was not composed as per the initial 
agreement because it determined that the conclusion of a contract with the arbitrator indicated 
consent to future changes in the tribunal’s composition.
339
 It appears that this defence has 
succeeded in just two instances where the courts gave the parties’ agreement precedence. The 
Italian Court of Appeal did not allow enforcement when the agreement had required three 
arbitrators to make the award determination and only two did so, regardless of the fact that the 
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use of two arbitrators complied with the law of the seat of arbitration.
340
 The US Court of 
Appeals also decided similarly when a third arbitrator was not appointed by the Commercial 
Court in Luxembourg
341
 in contravention of the parties’ agreement.
342
 
The courts of GCC nations have thus far not dealt with this matter save for one notable 
exception. In 1981, the Kuwaiti Court of Cassation enforced a foreign arbitral award in a case 
where the agreement of the parties regarding the composition of the arbitral tribunal had not been 
respected.
343
 It was stipulated in the agreement that three arbitrators from the London Maritime 
Arbitrators Association would make up the arbitral tribunal, one chosen by each party and the 
final one by both parties together. Despite these requirements, a single arbitrator granted the 
award in London. Enforcement was objected to by the resisting party on the ground that the 
tribunal composition did not comply with the agreement.
344
 It was highlighted by the Court of 
Cassation that English arbitration law
345
 provides that a single arbitrator appointed by one party 
can determine a dispute when the other party has not appointed an arbitrator, despite being asked 
to do so, thus the Court allowed enforcement and rejected the resisting party’s objection.
346
 This 
illustrates that the Court of Cassation used the law of the seat of arbitration to limit the 
effectiveness of this defence. In this way, it was determined that the objecting party could not 
protest against enforcement based on their own lack of participation in the arbitration process. It 
is of course too early to judge the stance of Kuwaiti courts based on just one decision but in the 
researcher’s view it can be concluded that this decision accords with the primary goal of the 
NYC to encourage and promote enforcement. This approach should be followed in future cases 
by Kuwaiti courts when interpreting the NYC in issues or matters regarding enforcement of 
foreign arbitral awards. 
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 Arbitration Act 1996, ss 42 and 44. 
346





5.3.5 The Arbitration Proceedings 
Under article V(1)(d) of the NYC, a further ground for resisting the enforcement of an award is 
the rules governing the arbitration proceedings as per an arbitration agreement or in its 
absence,
347
 the law of the nation in which arbitration occurred. Arbitration proceedings are 
inclusive of all parts of the arbitration process from the filing of the complaint to the 
determination of the arbitral award.
348
 As a result, the courts must handle a huge range of 
different procedural infringements, such as tribunals not making an award within the deadlines 
set by the applicable agreement or law, tribunals not making a logical award, tribunals not 
applying the correct rules for procedure, tribunals not carrying out arbitration in the agreed 
location, and tribunals that do not either address or set aside requests regarding evidentiary 
issues. 
The question arises whether every infringement of procedural rules results in non-enforcement. It 
has been highlighted by Fouchard, Gaillard and Goldman
349
 that there is a flaw in article V(1)(d) 
of the Convention in that it offers no guidance regarding what procedural infringements are 
severe enough to warrant the non-enforcement of an award. The courts and legal commentators 
have dealt with this issue by taking the view that non-enforcement should only occur if a 
procedural infringement was substantial or resulted in a party suffering significant prejudice.
350 
It 
is thus required by the courts that a resisting party should prove this state of affairs if the 
enforcement of an award is to be denied. It is understood by jurisprudence that a procedural 
infringement is serious if it has an impact on the arbitration proceedings to such an extent that 
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the tribunal would have made a different decision had the infringement not occurred.
351
 Given 
the above approach, a procedural violation committed by an arbitral tribunal will not be enough 
per se to result in the non-enforcement of an award. The majority of courts, for example, have 
decided that an award will still be enforced where an arbitral tribunal has exceeded the relevant 
deadlines established by the agreement.
352
 Furthermore, in situations where these elements are 
not demanded by the applicable arbitration law, granting an unreasoned award or granting an 




A court may still apply the doctrine of estoppel to enforce an award even when a substantial and 
unequivocal infringement of procedure has occurred. Numerous courts have refused this defence 
where the resisting party made no protest to the procedural violation when it arose, especially in 
cases where the applicable procedural requirements demand that objects be raised sufficiently 
early.
354
 Procedural violations as grounds for the non-enforcement of an award have mostly been 
unsuccessful. There are, however, a few examples of success. A Swiss Court of Appeal rejected 
an application for the enforcement of an award because arbitration was carried out in two stages, 
which were not provided for in the law governing this arbitration procedure.
355
 A Turkish Court 
of Appeal did not allow the enforcement of an award in a case involving an award made in 
Switzerland and subjected to Switzerland’s procedural law.
356
 It was decided that Turkey’s 
procedural law should have been applied by the arbitral tribunal as demanded by the arbitration 
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 Also, a Dutch court denied enforcement in a case where the arbitration panel 
chairperson in Moscow had made inappropriate contact with a party which included advising the 
party on how to make a counterclaim.
358
 
In Kuwait and Saudi Arabia, there is case law addressing the defence but this is not the situation 
in other GCC nations. An intriguing decision regarding article V (1) (d) was handed down in 
Kuwait in 1986.
359
 In this case, the parties agreed that contractual disputes would be arbitrated 
by a three-arbitrator panel in London, one party deciding on one arbitrator, the other party on the 
second arbitrator and the two parties together deciding on the third arbitrator. Upon reading the 
award, it was determined by Kuwait’s Court of Appeal that the third arbitrator had acted as an 
umpire in the arbitration proceedings and had instructed the other two arbitrators to decide the 
issue. As a result, the arbitral award was granted by only two arbitrators, which was seen by the 
Court to contravene the applicable procedural rules and thus led to a successful defence against 
enforcement under article V(1)(d) of the Convention.
360
 
However, in a Saudi Arabian case,
361
 a losing party sought to have the enforcement of a foreign 
arbitral award refused on the grounds that the arbitral tribunal had violated Saudi Arabian 
procedural rules and that the arbitration had not been carried out in the agreed location. It was 
decided by the Board of Grievances that the agreement between the parties was for the dispute to 
be resolved in Paris by ICC arbitration.
362
 Consequently, the arbitration proceedings were not 
governed by Saudi Arabian procedural rules. In addition, the Board of Grievances highlighted 
that the ICC decided the arbitration
363
 even though it was carried out in Jordan, making the issue 
of the seat of arbitration less important. The objection was thus refused and the award 
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From these cases, the researcher asserts that the courts in Saudi Arabia and Kuwait will only 
reject an application for the enforcement of an award if substantial procedural infringements 
have occurred. It is suggested here, however, that the GCC courts should take a variety of factors 
into account when deciding this issue. A first consideration is that procedural infringements 
should seemingly have an impact on the award issued in order for the enforcement to be denied. 
This view is in line with the general principle that a procedure will not be deemed null and void 
unless the procedural irregularity caused damage to the other party.
365
 Thus, the enforcement of a 
foreign arbitral award should only be refused if, but for the procedural irregularity, the arbitral 
tribunal would have made a different determination.
366
 A second consideration that the courts 
should bear in mind is whether the party objected to the infringement in the seat of arbitration. If 
such objection was made and was unsuccessful, then the same objection should not be allowed to 
be heard again. Additionally, it should be confirmed that the objecting party had not surrendered 
their right to object to a procedural infringement when it arose, particularly in cases where 
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5.4 Grounds for Refusing Recognition and Enforcement of a Foreign Arbitral Award 
Which was Set Aside Abroad 
5.4.1 Where the Arbitral Award Has Been Suspended, Set Aside or Is Not Legally Binding 
In Kuwait,
367
 a losing party can seek to have the enforcement of a foreign arbitral award refused 
if it can be shown that the award has been suspended,
368
 set aside or is not binding.
369
 Article 186 
is stipulated by the CCP as establishing the viability of the grounds of refusal in Kuwait in the 
following way: 
(a) If the award was not made according to an arbitration agreement, if avoidance of said 
agreement constituted the basis of the award, or if the provision of the award exceeded the 
bounds of said agreement;  
(b) If a rehearing of the court judgement can take place; 
(c) If the award is invalid or if a court’s decision regarding nullity impacted the award. 
Article 187 provides that an appeal for revocation ought to be initiated prior to the court’s initial 
receipt of jurisdiction regarding a certain dispute. Furthermore, such an appeal cannot viably be 
registered if thirty days have passed since the enforcement of the arbitral award. While Article 
188 specifies that the appeal for revocation ought not to result in the temporary stopping of the 
judicial proceeding regarding the implementation of the foreign arbitral award, such a stay can 
be provided by the court if adverse effects would result from the converse and moreover, if 
revocation is a possibility. The Second Commercial Circuit Court of Kuwait by Court Cassation 
examined this matter,
370
 specifically with regard to a case in which a sales contract relating to 
corporate real estate shareholdings and investment portfolios, unregistered with the Kuwait 
Market for Financial Instruments, infringed on public policy. Here, the arbitral award was 
revoked based on the court’s decision to consider the contract invalid. In Kuwaiti courts, a 
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prevalent process regarding the revocation of arbitral awards occurs in situations where empirical 
justification is lacking. Nevertheless, the Court of Cassation held that it is not possible to revoke 
arbitral awards based on a rationale that constitutes and moreover, is the product of erroneous 
legal rationalisation.
371
 At present, this process is legitimate in GCC nations where the grounds 
for award revocation are restricted to the arbitration organisation’s regulations. Taking the 
Kingdom of Saudi Arabia (KSA) as an example, rulings regarding arbitral awards cannot be 
subject to a request for setting aside and this practice is aligned with the provisions of the 1927 
Geneva Convention; specifically, this document states that the refusal of award enforcement, 
given the binding nature of awards, results in a double exequatur. In this way, as stipulated by 
Article 32(2) of the UNCITRAL RULES, such matters ought not to be determined by. In the 
KSA, practices whereby award revocation is considered can be started within sixty days from the 
enforcement of the arbitral award, and Article 50 of the KSA’s 2012 Arbitration Law establishes 
the principles and standards according to which setting aside can take place:  
(a) If the agreement is held to be invalid or non-existent; 
(b) If one party to the agreement is incapable; 
(c) If due notice is not provided; 
(d) If certain mutually established rules between the parties have been excluded; 
(e) If arbitrators have been inappropriately appointed; 
(f) If the tribunal engages in activity contrary to the stipulations of the agreement; 
(g) If irregularities occur during the proceedings; 
(h) If the agreement is not arbitrable, which occurs where it infringes on KSA public policy 
or Shari’a law.  
Another important ground for setting aside constitutes an extension of the eighth point in the 
above list, whereby an agreement is considered not to be arbitrable in cases where an arbitrator 
lacks a degree in Shari’a.
372
 Courts in the KSA are required to restrict their analytical activity to 
the cancellation principles provided in Article 50 and furthermore, revisiting the detail of the 
case is not permitted. With a consideration of Jadawel International v Emaar Property PJSC 
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 the reader will note that the KSA has historically revoked arbitral awards, the rationale 
in this case stemming from Article 50(2), according to which an award must comply with 
Shari’a. Nevertheless, analysis of Article 54 demonstrates that an award’s failure to comply with 
Shari’a is not constitutive of a de facto capacity to revoke said award. This provision specifies 
that an effective court holds the right to temporarily stop the award only if the appeal for setting 
aside is grounded in ‘serious reasons’. This raises an ironic feature of arbitration law in the KSA 
in that what constitutes a ‘serious reason’ is not expressly stated, whereas, as per Shari’a under 
Article 54, such reasons stem from non-conformance to Shari’a or public policy. Despite this, a 
majority of the jurists in Kuwait contend that Shari’a law can only cited as sufficient grounds for 
setting aside in cases where it is subject to riba (interest) or Gharar (uncertainty).      
Kuwait provides for this defence in its CCP legislation dealing with foreign arbitral award 
enforcement.
374
 Under the NYC, enforcement may be rejected if a resisting party is able to show 
that the award has been suspended or set aside or is currently not binding on the parties as 
determined by the competent authority of the applicable law or the law of the nation in which the 
award was issued.
375 
Both the Riyadh Convention
376
 and the Arab League Convention
377
 provide 
that enforcement may be declined if in the country in which the decision was made the decision 
of the arbitrators is not considered final. The GCC Convention for the Enforcement of 
Judgments, Delegations and Judicial Notices states that enforcement will fail if, 1) the dispute is 
the subject of a suit yet to be heard in front of a court in the enforcing country
378
 or 2) the dispute 
was the matter of a previous judgment given and is res judicata.
379
 Moreover, the law in Kuwait 
states that only when an award has become res judicata under the law of the court that issued it, 
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will it be enforced.
380 
Under these legal regimes an award must also be enforceable in the nation 
in which it was made.
381
 It can now be seen that the key variations between the above legal 
approaches relate to the scope of this defence, the law that should be applied to this ground and 
the burden of proof. According to applicable conventions, the resisting party must prove this 
defence whereas, according to national legislation, the party pursuing enforcement must prove 
that this ground fails. The breadth of this defence is broader as article V(1)(e) of the NYC 
includes three sub-defences against the enforcement of an award, specifically, that the award is 
suspended or has been set aside where the arbitration took place or that it is not yet binding. It 
should be noted that the NYC
382
 dictates that the enforcing court may refuse enforcement if the 
party opposing implementation of the award can confirm that the award has been set aside or 
suspended by a competent court of the country of origin, in which or under the law of which that 
award was made. Such competent authority is provided in the second part of article V (1) (e) and 
VI as the country where the award was made.
383
 The researcher argues that articles V (1) (e) and 
VI show that the decision to set aside or suspend the award is completely provided by the 
judicial court of the location where the award was made.
384
 
It should however be noted, that courts do not have the power to review the award but to enforce 
unless there are serious grounds not to do so. The NYC was clear that courts should not intervene 
in the arbitral proceedings. Parties agree to have their disputes resolved by arbitration tribunal, so 
why should courts scrutinize the awards made by the competent tribunal? Further, in GCC states 
its very unfortunate that although UNCITRAL adopted the same grounds of enforcement for 
non-enforcement or setting aside which mirrors the NYC, only Bahrain is compliant with the 
UNCITRAL Model Law approach. The main grounds (namely, (a) the composition of the 
tribunal and (2) the appointment of arbitrators) are common to only half of the GCC states. In all 
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GCC states it is on record that Kuwait has the least number of grounds for refusal or setting aside 
of awards; perhaps this explains Kuwait’s pro-enforcement history, while the UAE has the most 
grounds for setting aside an arbitral award. 
The researcher argues that the non-uniformity of the grounds of setting aside an award among 
GCC states can be attributed to the divergence of additional grounds for setting aside as provided 
in GCC states. In order for the GCC to match modern trends of commerce, they should adopt the 
leading country in the region, which is Bahrain, in order to be compliant with the UNCITRAL 
Model Law. According to statistics, Bahrain scores 7.44 out of 10, UAE 7.43 out of 10 and 
Kuwait 3.44 out of 10. These figures show how friendly Bahrain is to arbitration due to its 
adoption of the UNCITRAL Model Law. 
The issue of whether an award set aside should be enforced or implemented in another country 
under the NYC has led to debate among practitioners and academic scholars.
385
 In response to 
this contentious issue, four approaches have been advanced. The first is the conservative 
approach which seeks to be approved by a number of courts and commentators. This is that an 
award set aside in the place of origin is a generally accepted principle not accepted under the 
NYC;
386
 implementation of an award may be declined if the award is set aside in the country in 
which it was made. The NYC considers that the state in which or under which the award was 
made will have liberty to set aside or modify the award in accordance with domestic laws.
387
 
Save for the Convention on the Enforcement of Judgments, Delegations and Judicial Notices, all 
applicable GCC law establishes the effect of an award through reference to the law of the nation 
of origin. In contrast, the aforementioned Convention specifies that the law of the country of 
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enforcement is also relevant in deciding whether an award should be enforced.
388
 
5.4.2 Non-binding Awards under Article V (1) (e) of the NYC 
Article V (1) (e) NYC
389
 stipulates that enforcement of a foreign arbitral award can be refused if 
the resisting party can prove that the award has not yet become binding. This thesis has 
generated debate concerning the definition of the word ‘binding’ as well as what law governs the 
award’s binding effect. The primary purpose of the word ‘binding’ in the NYC is to replace the 
word ‘final’ which appears in the 1927 Geneva Convention.
390
 Numerous courts have understood 
the word ‘final’ to indicate that it was a requirement for enforcement of the award in the country 
where enforcement was being pursued, that the successful party first had to seek some form of 
enforcement,
391
 such as exequatur,
392
 in the nation in which the award was rendered.
393
 This 
approach results in double exequatur and thus the NYC aimed to eliminate this practice by 
making reference not to a final award but to a binding one.
394
 In order to achieve this, the 





 and the courts generally agree that there is no requirement for a successful party 
to first obtain leave for enforcement, in the state where the award was rendered for an award to 
be enforceable in a different country.
397
 The avoidance of double exequatur is seen as one of the 
Convention’s key successes. However, no definition of ‘binding’ is provided in the Convention. 
The debate that has ensued in this regard primarily concerns whether ‘binding’ is to be 
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interpreted by the law of the nation of origin or whether it is an autonomous concept.
398
 




Three arguments supporting this view are proposed by Fouchard, Gaillard and Goldman.
400 
Firstly, it is argued that the structure of article V (1) (e) of the Convention essentially relies on 
the procedural rules of the state of origin. Therefore, enforcement of an award can be denied in 
cases where it has been suspended or set aside by the relevant authority of the nation in which, or 
under the law of which the award was rendered. Consequently, if the same concept did not also 
apply to establishing whether an award is binding, it could arise that an award is binding 
according to one regime but nevertheless has been set aside in another, resulting in enforcement 
being refused.
401
 The second argument asserts that a binding character cannot exist 
independently of a specific legal regime,
402
 including the Convention. The final argument 
highlights that the role of the arbitral seat was more important at the time the Convention was 
first drafted. Therefore, it is highly likely that the Convention never intended for an award to be 
binding in a way that was unrelated to a specific place and completely separate from the law of 
the seat of arbitration. 
An alternative perspective, and one supported by a number of courts
403
 and most writers,
404
 
asserts that ‘binding’ is an autonomous concept under article V (1) (e) of the Convention. This 
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means that the concept of a binding award is completely separate from the law of the nation in 
which the award was rendered. 
It is argued here that the specific wording of this article refers only to the award being set aside, 
and if ‘binding’ was understood in line with the view expressed in the paragraph above, then 
double exequatur would again occur. As previously mentioned, the Convention was drafted 
directly to stop double exequatur from occurring, precisely through the use of the word ‘binding’ 
(as a replacement for ‘final’).
405
 In addition, an autonomous understanding of this concept will 
result in the requirements of national legislation being abolished, for example, the requirement 
that an award be deposited with a court or confirmed by a court. These requirements are 
generally redundant and unwieldy in the context of the international enforcement of awards.
406
 
Therefore, one should examine the NYC itself in order to determine a true sense of ‘binding’. 
This research holds the view that an autonomous definition of ‘binding’ is preferred given that 
the drafters of the Convention sought to abandon the concept that the binding force of an award 
was an issue to be determined by the law of the state of origin (as stipulated in the Geneva 
Convention). Nonetheless, different views exist regarding when an award can be deemed to have 
become binding. To begin with, it is argued that regardless of potential or pending institutional, 
judicial, or other review, a foreign arbitral award is binding the moment it is granted.
407
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It has also been argued by certain writers and courts that a foreign arbitral award can be deemed 
to have become binding when no further tribunal appeals are possible.
408
 In this case, a pending 
appeal has no impact on an award’s binding character.
409 
A further view, and one held by the 
majority of writers and courts, is that for the purposes of article V(1)(e), an award is binding 
when no further appeals based on merits can be brought before another tribunal or a court.
410
 An 
award would still be binding in the case of exceptional recourse channels that do not involve the 
award’s merits.
411
 The Travaux Préparatoires suggest that the drafters of the Convention 
originally intended to distinguish between extraordinary means of recourse and ordinary ones but 
ultimately did not do so, as the distinction is not found in all legal systems or is understood 
differently between systems. 
However, this original intention adds support to this view.
412
 This approach is given further 
support by article VI which states that enforcement proceedings can be suspended by an 
enforcing court when an application to suspend or set aside the award has been filed with a 
competent court. It is evident from this that while enforcement of an award that has not thus far 
become binding may be refused, an application to set aside the award is open to exceptional 
means of recourse and in this case will only result in enforcement being deferred. 
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In spite of the lack of a definitive interpretation of ‘binding’, only one court has chosen to refuse 
to enforce an award because it had not become binding (under article V (1) (e)).
413
 In this case 
the validity of the arbitration agreement was questioned after the parties had agreed to submit the 
dispute to ICSID arbitration. The claimant referred the dispute to the American Arbitration 
Association (AAA) and was granted an arbitration award by default. However, a US Court of 
Appeals
414
 determined that a district court did not have the authority to confirm the award due to 
the existing agreement to submit the dispute to ICSID arbitration. The claimant then pursued 
enforcement of the AAA award in the Swiss courts while also filing an application to the ICSID. 
It was the decision of the Swiss Federal Court that the claimant’s conduct had initiated a new 
arbitration process and thus the dispute had not been firmly resolved. The binding nature of an 
award is first and foremost an issue for the applicable law of the arbitration proceedings and the 
parties had expressly chosen the law that was to govern the arbitration process. The claimant’s 
actions were interpreted by the court as recognition that the AAA award was not binding and 
therefore enforcement was denied.
415
 
A Kuwaiti court has handed down decisions relating to the concept of ‘binding’ under article V 
(1) (e) of the Convention. In Kuwait, only one case on this issue has been heard.
416
 Here, the 
defendant objected to the enforcement of an ICC award rendered in France, on the grounds that 
the award was not binding in France as an award must be confirmed by the competent court to 
become enforceable pursuant to article 1477 of France’s Code of Civil Procedure.
417
 Article 
V(1)(e) of the NYC stipulates that enforcement of an award can be denied if the award is not yet 
binding, thus a non-binding award is not valid and subject to cassation. Nonetheless, Kuwait’s 
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Court of Cassation rejected the defendant’s objection as it determined that the issue of whether 
or not an award was binding was governed by the NYC only.
418
 However, while the Kuwaiti 
case did concern the binding nature of awards, it did not expressly approach the issue of when 
foreign arbitral awards can be seen as binding in relation to article V (1) (e),
419
 that is, whether 
an award should be deemed to be binding as per the Convention or the law of the state of origin 
of the award. The court did highlight however, that the defendant did not provide any evidence 
that the award was not valid as per article V (1) (e)
420
 and had thus not become binding in the 
nation where it was made unenforceable. 
This determination may show that the court of cassation decides whether a foreign arbitral award 
is binding based on the law of the state of origin of the award. Therefore, there is still confusion 
as to the real position of Kuwaiti courts concerning the law applicable to determine the binding 
nature of an award. 
The researcher suggests that one of the reasons for the confusion in Kuwait is the variations in 
formulation between the Arabic text and English text of article V (1) (e).
421
 The English version 
includes two defences against enforcement: firstly, the award has not become binding thus far, or 
secondly, the award has been suspended or set aside. In terms of the applicable law for these 
defences, the Convention makes explicit reference to the law of the state in which the award was 
rendered but only in relation to the award being set aside or suspended. In contrast, the Arabic 
version refers to the law of the seat of arbitration in relation to the defences. As a result, it would 
appear that the courts in Kuwait would give preference to the approach whereby the law of the 
nation in which the award was rendered or the law under which it was made is applied to 
determine the binding character of a foreign arbitral award. 
The enforcing court of Kuwait may take the above approach also, particularly if the Arabic text 
of the NYC is applied in order to determine the binding nature of awards. As far as a domestic 
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award is concerned, despite the lack of Kuwaiti case law in this area, the national provisions of 
Kuwait concerning the effect of arbitral awards indicates that an award will become binding 
when it is granted by the tribunal and will continue to be binding for its duration. 
Two principles lie at the heart of this position. The first is the binding character of a decision 
which applies to all decisions concerning a dispute regardless of whether a court of first instance 
made the decision or if the decision was made in the absence of the parties.
422
 The second is res 
judicata which applies where a final decision has been determined and an appeal is no longer an 
option.
423
 Decisions made by arbitral tribunals are equally binding.
424
 In addition, simply 




It is important to note that the binding nature of an award is not dependent in any way on any 
procedural concerns that may occur at the enforcement stage as national legislation clearly 
differentiates between ‘enforceable’ awards and ‘binding’ ones. An arbitral award can be both 
unenforceable and binding; this is in contrast to a court judgment which is not inherently 
enforceable. A court must decide to enforce an award. Under the NYC,
426
 an award does not 
need to be either enforceable or final in the nation in which it was rendered and the enforcing 
party has no duty to prove this. Thus, a Kuwaiti court may view a foreign arbitral award as 
binding upon its submission to it, save in cases where the losing party is able to prove that the 
award has not yet become binding or has been suspended or set aside in the state of origin of the 
award. 
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5.4.3 ‘Final’ Awards Under Other Kuwaiti Legal Systems (Ratified Conventions by Kuwait 
excluding the New York Convention) 
In contrast to the NYC,
427
 other legal systems in Kuwait typically demand that an award be 
‘final’ before it can be enforced. However, further requirements are imposed beyond that of 
finality in Kuwait. To be enforceable under the Riyadh Convention
428
 and the Arab League 
Convention,
429
 an award must satisfy the double exequatur requirement. It is required that an 
arbitral award is final in the country in which it is given and that this is proven by a certificate 
from the judicial authority, showing that the award is both final and enforceable in the nation in 
which it was rendered.
430
 Additionally, a certified copy of the award must contain an execution 
form under the Arab League Convention.
431
 Consequently, a party seeking enforcement under 
one of these two conventions must acquire leave for enforcement from the court of origin of the 
award, as a means of verifying that the arbitral award is final and enforceable before seeking 
judicial enforcement in a different country’s enforcing court.
432
 The national law of Kuwait also 
contains the double exequatur requirement. The law requires that a foreign arbitral award has 
become res judicata as per the law of the seat of arbitration for an order of enforcement of a 
foreign arbitral award to be granted.
433
 Additionally, the award must be enforceable in the 
country where it was issued.
434
 The reference to res judicata illustrates that the award must be 
final.
435
 The term ‘final’ in the context of Kuwaiti law refers to an award decision where all 
appeal channels regarding the merits of the award have been exhausted or are otherwise not 
available.
436
 As a result, under these legal regimes exceptional means of recourse would have no 
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impact on the possible enforcement of a foreign arbitral award, provided that the arbitral award 
was enforceable in the country in which it originated.
437
 ‘Enforceable’ is understood as 
indicating that an order of execution of an award from the state of origin of that award has been 
given.
438
 This includes completion of all of the necessary procedural elements before the 
competent authority. The legal regimes of the abovementioned country indicate that in order to 
guarantee the enforcement of an award, the enforcing party must begin proceedings in the state 
in which the award was made. 
Clearly, the above study demonstrates that Kuwait introduces more requirements in relation to 
enforcement than the NYC does. The Convention does not put parties under any obligation to 
initiate proceedings in the state of origin of the award. 
The researcher argues that the NYC’s main aim was to ensure that the court purposively 
interprets the Convention in line with its aims, mainly the enforcement of foreign arbitral awards, 
as per its international objectives. It should, however, be noted that the NYC
439
 did not set an 
international vehicle for uniformity of interpretation; it was left to state judicial courts to 
determine the issue of recognition and enforcement of foreign arbitral awards. This causes a 
contentious issue in Kuwait which has two legal systems: Islamic law and civil procedure. This 
at times creates conflict in deciding a case or interpreting the NYC
440
 in line with domestic laws. 
The NYC (article V(1)(e))
441
 states that enforcement can be denied by a court if the resisting 
party is able to show that the award has been suspended or set aside by a competent authority in 
the state in which it was rendered or under the applicable law of which the award was granted. 
This defence against enforcement is not available under Kuwaiti domestic law.
442
 Therefore, the 
following discussion will focus on the various issues concerning the NYC. 
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An association is made in article V (1) (e)
443
 between the international enforcement of an award 
and its review by a court of the state in which it was made. However, no guiding criteria for an 
enforcing court are provided by the NYC and it does not limit the grounds on which an award 
may be set aside in the country of origin.
444
 Thus, only the laws of the state of origin govern 
these grounds.
445
 As a result, a number of grounds for denying enforcement that reflect the 
idiosyncrasies of the law of the seat of arbitration may be included, not simply those the 
Convention refers to.
446
 This situation results in concerns about whether the Convention should 
be applied in regard to, the degree to which setting aside an award in the country where it was 
made, affects enforcement in the enforcing country. Specifically, the issue is whether a foreign 
court’s decision to set aside an award is binding on an application for enforcement. Two key 
viewpoints are adopted here. The customary viewpoint, adopted by a number of writers and 
courts
447
 is that if an arbitral award is set aside in the country in which it was made, then it 
cannot be enforced internationally. This approach is founded on the concept that the decision to 
annul an award in one jurisdiction results in the non-existence of the award, making it impossible 
for it to be enforced elsewhere. It has been observed by van den Berg,
448
 that the very fact that an 
award has been set aside indicates that it was subject to the laws of the country in which it was 
granted, making it impossible for the award to be deemed valid in another jurisdiction. He notes 
that legal philosophy may offer some guidance as to how this seemingly paradoxical situation of 
the enforceability of an annulled award may occur, but that legal practitioners would find such a 
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 He concludes that it appears that the annulment of an award in the 




Furthermore, it would be contrary to the public policy of an enforcing state and the principle of 
judicial community to enforce an annulled award.
451
 It should be noted that as much as the NYC 
aims to promote enforcement of awards, there is still a lacuna in regard to the definition of public 
policy under domestic courts, which is worse in Islamic states which have different approaches 
compared to an Islamic state like Kuwait. 
This sentiment is reflected in the UNCITRAL Model Law which states that article V(1)(e) of the 
NYC and article 36(1)(a)(v) of the Model Law, demand that an award that has been set aside 
cannot be enforced in any other jurisdiction.
452 
Additionally, if the court decisions of the country 
of origin of an award are ignored, then parties will be likely to ‘shop around’ for a jurisdiction 
that is favourable to enforcement.
453
 With harmonization of the NYC and purposive 
interpretation, domestic courts will not impede enforcement of foreign arbitral awards. This 
creates tension for litigants who have to go to another forum and seek enforcement. This 
increases costs to litigants, which the NYC wanted to avoid. In contrast, a more contemporary 
perspective holds that a foreign arbitral award can still be enforced even when the courts of the 
country of arbitration have set it aside. The proponents of this perspective argue that it is justified 
as the wording of article V (1) is not obligatory but in fact accommodating. Specifically, the 
appearance of the word ‘may’ in the English version of the article indicates that the relevant 
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authority is entitled to a degree of discretion regarding enforcement.
454
 
In addition, article VII (1) of the NYC permits a foreign arbitral award to be enforced where 
national law is more supportive of enforcement and in spite of article V(1)(e). The rulings in 
Hilmarton in France and Chromalloy in the US have led to this approach. The decision in 
Hilmarton was made by a French court which ruled that an award could be enforced in France 
under article VII(1) of the NYC despite being set aside in Switzerland.
455
 A US court made a 
similar decision in Chromalloy where article VII (1) was used to enforce an award granted and 
then subsequently annulled in Egypt.
456
 Courts in several other states have followed these 
decisions to permit annulled awards to be enforced.
457
 Nonetheless, the conditions that permit a 
court to ignore the fact that a competent authority has set aside an award in order to enforce it 
have not yet been clarified. There are three arguments surrounding this issue. The first advocates 
using the permissiveness of article VII, which permits states to introduce regulations that are 
more favourable to enforcement, and to completely disregard article V(1)(e). Therefore, the 
rulings of a foreign court regarding an award should be ignored if the jurisdiction of the 
enforcing court would permit enforcement of the award.
458 
This approach is viewed by many as 
being too extreme given that it is not explicitly stated in the NYC, that, in cases of conflict article 
VII should take precedence over article V. 
In addition, if different jurisdictions were prompted to create distinct criteria to determine 
whether a foreign arbitral award should be enforced, then the possibility of uniformity across 
model laws would be compromised and a barrier to international arbitration would be created.
459
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An alternative view holds that there is a distinction to be drawn between local and international 
standards. In this context, it is argued that the enforcement of a foreign arbitral award should be 
denied on the grounds that it has been set aside but only if the decision to annul the award was 
based on international standards. If an award has been annulled based on national standards, even 
if this occurred in the state in which the award was rendered, it is still enforceable.
460
 Article 
V(1)(a)-(d) of the NYC and article 34(2)(a) of the Model Law would form the foundation of 
applicable international standards.
461 
However, this view has been scrutinized and condemned for 
making ground (e) of article V(1) superfluous, despite the NYC stipulating that this ground is 
intended to constitute a separate defence for losing parties against the enforcement of an annulled 
award.
462
 The final viewpoint regarding this issue is that an enforcing court should use its 




This approach is founded on article V which states that enforcement ‘may’ be denied and not that 
it ‘must’ be denied. The problem then arises as to when courts should use their discretion to 
enforce an annulled award. While numerous courts have done just this, it is challenging to infer a 
particular set of criteria from these rulings.
464
 It can be affirmed that in using their discretion the 
courts should not be ignorant of the meaning of the regulation that article V(1)(e) seeks to 
safeguard. As a result, there is a need for courts to strike a balance between recognizing the 
decision of the court of the country in which the award was annulled and encouraging 
enforcement as envisioned by the NYC. Consequently, it is argued that an award that has been 
set aside should only be enforced in extraordinary circumstances;
465
 protect against enforcement 
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decisions that would offend public policy in the enforcing country or against an absence of due 
process, corruption, fraud
466
 or bias. It appears that this final perspective is the most appropriate 
to adopt as it does not create a problematic lack of conformity with the NYC, yet does provide 
the courts with sufficient freedom to encourage enforcement.
467
 Nonetheless, it has been 
observed by Poudret and Besson
468
 that the court rulings in this regard have never resulted in the 
courts enforcing a foreign arbitral award that has been annulled in the country in which it was 
made, excluding under article VII.
469
 
It is the researcher’s suggestion that Kuwaiti courts would not follow the rulings handed down in 
Hilmarton and Chromalloy. Firstly, this is because the Arabic language version of the NYC is 
applied in Kuwait, and while the English version of article V (1) employs the word ‘may’ in 
terms of refusing an award based on the listed circumstances, the Arabic version instead uses the 
word ‘must’ imposing a clear obligation on courts. Consequently, the Kuwaiti court has no 
discretion to allow the enforcement of a foreign arbitral award when that award has been 
annulled in the country in which it was granted. Secondly, the national legislation of Kuwait 
does not appear to be more supportive of the enforcement of awards than the NYC. Therefore, a 
foreign arbitral award must be able to be enforced in its country of origin to be enforceable in 
Kuwait state. Thus, it is reasonable to expect that an award will not be enforceable in Kuwait if it 
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5.4.4 Suspended Awards 
Article V(1)(e) of the NYC goes on to state that an enforcing court can refuse to acknowledge or 
enforce a foreign arbitral award, that has been suspended by the relevant authority of the country 
in which it was granted or under the law of which it was rendered. The conditions that could give 
rise to such a suspension are not elucidated. They have been understood, however, to include 
situations where an award is suspended in the state in which it was rendered until such time as an 
application to have the award annulled is dealt with by the courts.
470
 It would appear that the 
article V (1) (e) requirement would be satisfied by a provisional order for suspension given by 
the court of the arbitral seat.
471
 Thus, an application to have an award suspended in the country in 
which it was granted, should not result in the award being denied enforcement under article V (1) 
(e) of the NYC.
472 
Furthermore, it is not a ground for the denial of enforcement if an award has 
been automatically suspended under the law of the seat of arbitration.
473 
To adopt a contrary 
position would mean that the procedural regulations of the arbitral seat would govern the 
NYC.
474
 However, there are two examples of cases in which the automatic suspension of the 
enforceability of a foreign arbitral award, under the law of the seat of arbitration was deemed to 
satisfy the article V (1) (e) requirement for denial of enforcement. In one case, a Swiss Court of 
First Instance decision rejecting an application to enforce an award made in France was 
confirmed by the Swiss Court of Appeal, as the resisting party had filed an application to have 
the award annulled in France. Under the French law, this application results in the automatic 
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suspension of the award.
475
 A US court
476
 was faced with a comparable set of circumstances and 
equally utilized the French approach to deny enforcement in the case of Creighton v The 
Government of Qatar.
477
 Van den Berg suggests that these two decisions are judicial mistakes.
478
 
This is because it is a requirement of the NYC that an award be suspended not under the law of 
the seat of arbitration but by a ‘competent authority’.
479
 
5.4.5 Adjourning Enforcement Proceedings 
When a party applies to have the arbitral award set aside in the country in which it was granted, 
this will mean that an enforcing court must then determine what impact this process should have 
on the enforcement process. Under Bahrain’s International Commercial Arbitration Law
480
 and 
the NYC, courts have the authority to suspend their decision regarding enforcement until the 
application to have the award set aside is dealt with in full.
481
 The laws of the GCC states other 
than Bahrain make no reference to this particular eventuality. Given that article V (1) (e) of the 
NYC permits courts to deny the enforcement of an award that has been set aside, it is provided 
by article VI that courts have the discretionary power to delay a ruling regarding enforcement. 
This power applies, when a party has filed an application with the relevant court in the seat of 
arbitration to have an award annulled or suspended. The courts are also empowered to require 
that the losing party provide suitable security when the successful party makes an application for 
such.
482
 Bahrain’s International Commercial Arbitration Law includes provisions to the same 
effect.
483 
Therefore, a court has the power to either suspend an enforcement decision or make this 
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 Bahrain Civil Code, art 109. 
481
 Kuwait Civil Code and Commercial Procedure. 
482
 NYC, art VI. 
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decision on the grounds that the losing party has provided sufficient security.
484
 Nonetheless, the 
NYC offers no guidance in terms of the criteria to be observed by the courts, when using the 
aforementioned discretionary powers and no internationally recognized standards are currently 
being applied by the courts in this context.
485
 The traditional approach taken by the courts has 
been to base their decision to adjourn an enforcement ruling on whether or not the application to 
suspend the award is likely to be successful;
486 
also on the likelihood of the annulment 
proceedings being conducted relatively quickly.
487
 
A court in England has provided its perspective on this issue, stating that it would be wrong to 
limit the courts’ broad discretionary powers available under the NYC. The same court 
enumerated a list of pertinent questions in this regard: 1) is the application to suspend/annul the 
award (in the state in which it was granted) a genuine application or is it a way of delaying the 
enforcement of a foreign arbitral award? 2) does the application to suspend/annul the award (in 
the state in which it was granted) have a realistic chance of succeeding? 3) would the 
adjournment be short or long and would it result in bias? 
In addition, any decision to adjourn proceedings should be based upon the facts of the particular 
case in question rather than general practices.
488
 Given the above observations, no court should 
delay an enforcement decision in situations where the application to suspend an award does not 
satisfy the requirements of article VI of the NYC
489
 or where the application to annul an award 
has no effect in the state in which the award was rendered. For example, when a party makes an 
application to have an award set aside that cannot, in fact be set aside,
490
 or when a party makes 
an application for an award to be reconsidered.
491
 In situations where there does not appear to be 
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any real reason for setting aside an award,
492
 or finally, when the party seeking to suspend or 
annul an award was not a party to the proceedings in the state in which it occurred.
493
 It is also 
important to discuss the matter of providing security under article VI of the NYC. 
The court is required to establish the time frame in which a respondent must provide security and 
it must also clarify the precise type of security needed.
494
 If this is not done, the enforcing party 
would find it difficult to continue with the enforcement of the arbitral award. These issues have 
not yet been broached by the GCC courts. Nonetheless, when ruling on whether to adjourn 
enforcement proceedings, the courts should bear in mind the factors pertinent to suspending 
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5.5 Summary  
This chapter focuses on incapacity and the invalidity of an arbitration agreement; it addresses the 
defences against the application to enforce a foreign arbitral award that are available in Kuwait. 
Under the NYC, the burden of proof for these grounds rests on the party seeking to have the 
enforcement refused. In contrast, the relevant legal provisions found in the laws of Bahrain, the 
UAE, Qatar, Oman, and Kuwait
495
 place the burden of proof on the enforcing party. Moreover, it 
has been argued that it is necessary to interpret narrowly the defences against enforcement found 
in the NYC. This research finds that there are reasons to conclude that the application of this 
particular aspect of the NYC in Kuwait is comparatively narrow, resulting in more limited 
instances of the defence of incapacity and invalidity of the arbitration agreement. The reasons for 
this will be set out below. 
In terms of the validity or invalidity of an arbitration agreement, the NYC stipulates that the 
applicable law for this matter is determined by an enforcing nation’s conflict of laws rules. 
However, article V (1) (a) of the Convention does contain conflict of laws rules in relation to this 
matter. If the parties to arbitration have not chosen and agreed on the law to be applied to the 
arbitration proceedings, then it will typically be assumed that the law that has been applied to the 
main contract will also be applied to the arbitration agreement.
496
 In relation to the law 
applicable to the formal validity of the arbitration agreement, it is firmly argued that the conflict 
of laws rules contained in article V (1) (e) of the Convention be applied. That is, the applicable 
law should be that agreed upon by the parties or, if no agreement has been reached, the law of 
the state in which arbitration occurs. This leads to the second reason for the narrower application 
in Kuwait, namely, the operation of Islamic law and jurisprudence. Kuwaiti law considers some 
agreements to be haram or voidable agreements, which cannot be given any authority under 
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Islamic jurisprudence, to which Kuwait adheres. It should be noted that, in terms of international 
contract law, it is widely accepted that no country under the NYC will enforce any arbitral 
agreement where evidence is adduced that the parties to the agreement are victims of duress, 
misrepresentation, fraud, or coercion. Therefore, in this respect Kuwaiti law has followed 
international standards, and the Islamic jurisprudence does not present an obstacle. In fact, it can 
be argued that Kuwaiti law again applies this aspect of the NYC
497
 more narrowly because of the 
operation of the good-faith principle, where a losing party cannot participate in the arbitration 
process and then enter a defence of invalidity. The composition of a tribunal is not viewed 
favourably by courts, and even in cases where irregularity under article V (1) (d) is shown to 
exist, a court may still rule in favour of enforcement.
498
 
This research finds that there are four reasons why courts choose enforcement in these situations: 
1) the irregularity is minor, 2) the doctrine of estoppel applies, 3) the court disregards the 
arbitration agreement and applies the law of the location of arbitration and 4) the court finds that 
the parties have implicitly agreed to changes in the composition of the tribunal. This is another 
instance of Kuwaiti law narrowly applying the ground for refusing enforcement of foreign 
arbitral awards. Thus, this would in no small way encourage foreign partnership and investment 
in Kuwait and particularly if other instruments are well galvanized on the issue of public policy. 
As regards the annulment or setting aside of awards by the court at the seat of arbitration, this 
study finds that the Kuwaiti court would not second-guess the ground or reasoning for the 
annulment. Instead, the majority of the debate surrounds the issue of whether the decision to 
annul a foreign arbitral award is binding and whether it should be enforced by Kuwait courts. 
Article V(I)(e) of the Convention states that the ‘recognition and enforcement of an award may 
be refused only if the award has been set aside or suspended by a competent authority of the 
country in which the award was made’, while article VI1(I) provides that the Convention shall 
not ‘deprive any party of any right he may have to avail himself of an arbitral award in this 









manner and to the extent allowed by the law or treaties of the country’ where such award is 
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CHAPTER 6: REFUSAL OF RECOGNITION AND ENFORCEMENT ON 
GROUNDS OF NON-ARBITRABILITY AND PUBLIC POLICY  
6.1 Introduction  
The New York Convention (NYC) states that recognition and enforcement of a foreign arbitral 
award could be for one of the following reasons: (a) the subject matter of the difference is not 
capable of settlement by arbitration under the law of the country or (b) the recognition or 
enforcement of the award would be contrary to the public policy of that country.
1
 A strong 
foundation of the NYC’s commitment to the enforcement of international arbitration in the 
Member States, is where it stresses the importance of recognition and enforcement of foreign 
arbitral awards within the signatory States to the Convention.
2
 The NYC provides that the 
successful part in an international commercial arbitration expects the award to be performed or 
complied with without delay.
3
 There is an implied obligation to the parties to the NYC to abide 
by the award, under the arbitration agreement. This is further supported by the UNCITRAL 
Model Law, which provides that ‘the award shall be final and binding on the parties and that the 
parties undertake to carry out the award in urgency’.
4
 Kuwait, being one of the signatory States 
to the NYC, is committed to the recognition and enforcement of foreign arbitral awards in 
Kuwaiti courts,
5
 especially when one of the parties to the case has established a special law 
applicable to international commercial arbitration law, with particular reference to international 
arbitral awards.
6
 This chapter focuses on the circumstances that may justify the refusal of 
recognition and enforcement of foreign arbitral awards on the grounds of non-arbitrability and 
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public policy. Public policy will be highlighted as a significant ground for refusal of recognition. 
This chapter will also consider the nature of public policy. The chapter is, therefore, divided into 
several sections. Arbitrability, Non-Arbitrability, The Concept of Non-Arbitrability, What 
Constitutes a Non-Arbitrable Dispute in Kuwaiti Jurisdiction, Bankruptcy, Intellectual Property 
Disputes, Commercial Agency, Administrative Contracts, Antitrust and Competition Claims, 
Public Policy, the choice of law regarding public policy, implementation standards of the public 
policy exception, the difference between national and international public policy, lack of award 
justification, arbitrator bias, interest (riba), corruption, obligatory rules and public policy, 
Summary. 
6.2 Arbitrability 
The term ‘arbitrability’ originates from the NYC 1958.
7
 It states that each contracting country 
shall recognize an arbitration agreement concerning a subject matter capable of settlement.
8
 
Hence, the subject matter of the claim is key to arbitration in international commercial arbitration 
as it opens up initial decisions by the arbitral tribunal
9
 and municipal courts.
10
 The word 
‘arbitrability’ is contentious due to its many interpretations and the scope of its limitation in each 
contracting state.
11
 Arbitrability may be defined as the ability of the tribunal to settle a given 
dispute.
12
 According to Redfern and Hunter, in principle, any dispute should be just as capable of 
being resolved by a private arbitral tribunal as by the judge of a national court.
13
 However, it is 
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precisely because arbitration is a private proceeding with public consequences that some types of 
disputes are reserved for national courts.
14
 
Arbitrability distinguishes forms of dispute that can be resolved through arbitration and those 
that belong only to the domain of the courts.
15
 Thus, arbitration can be considered as the ‘goal’, 
which involves private disputes and that the disputants would like to have public effects. 
Arbitration permits certain categories of disputes to be resolved through participation, the law 
applicable to the arbitration agreement, and/or contract.
16
 
The reason for non-enforcement of a range of awards under article V (2) (a) of the NYC is that 
the dispute ‘is not capable of settlement by arbitration under the law of that country’. The issues 
that cannot be arbitrated are still taken into account and therefore not only should the parties be 
people in business but they should also be trustworthy and of good faith in commercial 
practice.
17 
Matters that are not subject to arbitration are referred to as ‘non-arbitration matters’.
18
 
Non-arbitrable issues have been raised in disputes relating to competition law, property rules, 
and securities rules; once arbitration is challenged in that way, judicial intervention is involved.
19
 
Antitrust is another form of arbitration,
20
 that is, where the government attempts to enforce rules 
that avoid competition.
21
 A country has the right to decide which one is in the public interest.
22
 
Also, the state may apply its own domestic law rather than the terms found in an agreement 
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 For example, in some Arabic states,
24
 contracts between foreign 
companies and the citizens are given special protection under the law, to strengthen the 
protection, any disputes arising from these contracts were strictly resolved through national 
courts
25
 with the exception of the recent public policy that is described as ‘one of the dynamic 
rules foremost and most controversial for refusing to enforce an arbitration award of the 
world’.
26
 One of the grounds upon which the recognition and enforcement of foreign arbitral 
awards may be opposed is that the arbitration agreement deals with issues that cannot be 
arbitrated in some jurisdictions. In addition, the claim of arbitration
27
 must be based on the law, 
both domestic and international. These terms refer to the existence of national law conflicts, 
specifically given that resolution is through arbitration, despite the fact that the parties agreed 
illegally to take recourse to arbitration. As a result, arbitration decisions relating to such matters 
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Every legal system in Kuwait pertaining to foreign arbitral award enforcement contains a 
stipulation of non-arbitrability.
29
 As specified by the NYC, if the dispute is found by the relevant 
authority in the enforcing country not to be suitable for arbitration according to the law of that 
country, it may lead to the refusal of recognition and enforcement of an arbitral award.
30
 
Similarly, the inapplicability of arbitration in dispute resolution under the law of the enforcing 
state has also been stated by the Arab League Convention and the Riyadh Convention as a reason 
for refusal of enforcement.
31
 Likewise, for an enforcement order to be approved, Kuwaiti law 
stipulates that arbitration must be applicable to the issues in respect of which the award was 
made and must be in keeping with the law of the enforcing state.
32
 In relation to the issue of non-
arbitrability, three aspects are addressed in the subsequent sections, namely, the concept of non-
arbitrability, the relevant legal framework and what constitutes a non-arbitrable dispute. 
6.2.3 The Concept of Non-Arbitrability 
The concept of non-arbitrability is generally understood at international level as the classification 
of arbitrable and non-arbitrable disputes applied by the law of a specific country,
33
 regardless of 
the agreement reached by the disputing parties as to the use of arbitration. For instance, the 
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provisions made by the NYC are only for a dispute that can be resolved through arbitration,
34
 
which in legal terms is called ‘objective arbitrability’ (arbitrability rationae materiae).
35
 Certain 
jurisdictions, such as the USA, afford wider connotations to the notion of ‘arbitrability’, covering 
the matter of court jurisdiction as well.
36
 However, this interpretation is rarely employed in 
international practice because it can engender ambiguity and confusion. As such, non-
arbitrability will be understood according to its basic definition pertaining to disputes that cannot 
be settled through arbitration.
37 
The non-arbitrability concept was prompted by the need to ensure that only appropriate legal 
authorities would address those issues of a high level of sensitivity, related to public policy or the 
interests of third parties.
38
 Consequently, arbitrability has become correlated with public policy 
in the writings of a considerable number of authors.
39
 On the other hand, there are also authors
40
 
who consider non-arbitrability to be a distinct reason for enforcement refusal with absolutely no 
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connection to public policy.
41
 As noted by Brekoulakis, since public policy has little bearing on 
arbitrability, it is erroneous to outline the scope of non-arbitrability in relation to public policy.
42
 
Moreover, a dispute cannot be automatically classified as non-arbitrable and hence a court 
matter, if it comprises issues of public policy.
43
 Since separate clauses regarding arbitrability are 
included in the NYC and the UNCITRAL Model Law,
44
 arbitrability is not mentioned in the 




Some have advocated that arbitrability of domestic disputes and arbitrability of international 
disputes should be clearly differentiated so as to restrict the control that courts have over the 
scope of dispute arbitrability.
46
 Such a differentiation, from the perspective of Fouchard, Gaillard 
and Goldman,
47
 would signify that, despite a country’s law labelling a dispute as non-arbitrable, 
an international award pertaining to an identical subject matter could still be recognized in that 
country.
48
 As stipulated by all regimes applicable in the member states of the GCC,
49
 non-
arbitrability should be addressed by the enforcing courts in keeping with the law of those 
respective states. The NYC holds that the arbitration of a dispute must abide by the law of the 
enforcing country.
50
 The same provision is made by the Arab League Convention and the Riyadh 
Convention
51
 as well as by the national laws of GCC states, the only exception being the law of 
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 As such, it can be confidently asserted that the issue of non-arbitrability must be 
dealt with according to the law applied in the country in which award enforcement is sought.
53
 
In spite of this, the immutable relevance of the law in deciding non-arbitrability has been called 
into question by some authors.
54
 Instead, they argue that the focus of the enforcing court should 
be on establishing whether its exclusive jurisdiction has been infringed upon by the award.
55
 
Moreover, the existence of a territorial connection between the dispute and the enforcing country 
has a direct bearing on that exclusive jurisdiction.
56
 Under these circumstances, the courts of the 
enforcing country must have had jurisdiction over the dispute established by the arbitral tribunal 
in order for the law of the enforcing country to be applicable in terms of enforceability. If this is 
not the case, then the court has no grounds for implementing its own legal regime and declining 
to enforce the award.
57
 
For instance, a dispute regarding an administrative contract signed in Kuwait is determined by an 
arbitral court. Arbitration cannot be applied to this kind of dispute because the law in Kuwait 
stipulates the exclusive jurisdiction of the Kuwaiti courts over it.
58
 Therefore, the court would 
probably refuse award enforcement in Kuwait sought by the successful party by arguing that the 
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award infringed Kuwaiti law, on the grounds of Islamic law.
59
 However, the Kuwaiti court could 
not invoke non-arbitrability under Kuwaiti law, to refuse enforcement in the case of an award 
associated with an administrative contract created in another country. This would not be a 
concern for national law, the purpose of which is to protect the exclusive jurisdiction of national 
courts over certain types of disputes and not to identify the national arbitration domain. Although 
reasonable, such an interpretation may have undesirable implications if the concept of non-
arbitrability included in the law of the enforcing country is too broad. 
Under these circumstances, the researcher suggests that an enforcing court should seek to narrow 
the concept by determining whether it possesses exclusive jurisdiction over a non-arbitrable 
dispute, before refusing enforcement without consideration of extraneous factors such as an 
international component. 
However, differentiating between domestic and international dispute arbitrability is warranted.
60
 
This would hinder the enforcing court from invoking non-arbitrability as a reason for refusal of 
award enforcement in the case of an international dispute that is unresolvable under national law. 
The US Supreme Court has expressed its active support for this approach,
61
 emphasizing that the 
international policy in favour of commercial arbitration must take precedence over the 
interpretations of arbitrability of national courts.
62
 Drawing attention to the fact of overriding 
formal contracts and insisting that disputes being settled according to domestic laws is not 
conducive to business and industry development; it is not reasonable for a country to impose its 
laws on global trade and markets, and settle disputes on its own terms and in its own courts.
63
 
This perspective closely reflects the scope of the NYC and the objectives of those who drafted 
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 It clearly transpires from the above discussion that the law relating to non-arbitrability is 
primarily concerned with the location where enforcement occurs. However, whether a distinction 
should be made between the notion of arbitrability defined under national law and under 
international law remains open to debate.
65
 
The researcher argues that the doctrine of arbitrability is a creature of the national courts, not the 
arbitral tribunal, based on the authority of the country where the foreign arbitral award is sought 
to be enforced under article V (2). Therefore, the most applicable in terms of challenging the 
recognition and enforcement of an arbitral award, may be subject to Islamic law of Kuwait. In 
other words, the enforcing state may decide to refuse an award based on capacity, which may be 
different from another country. For example, in France, the Paris Court of Appeal at the level of 
the Court Cassation of Kuwait in the case of Gatoli v National Iranian Oil Company,
66
 rejected 
Gatoli’s argument that the agreement was invalid because it lacked the necessary parliamentary 
authorization. The NYC deals with objectivity of arbitrability which concerns whether the 
subject matter is capable of arbitration. The agreement is deemed null and void not because of 
consent but because its objective is centrally to public policy. The question that the researcher 
imposes in this thesis is, ‘Who determines the applicable law to the arbitrability of the 
agreement, the courts or the arbitral tribunal?’ It is known under the doctrine of party autonomy 
that arbitrators determine the applicable law of the arbitration agreement, a feature of the 
doctrine of party autonomy and separability. Although courts are empowered under lex arbitri 
and lex fori, they should apply and determine the Convention objectively. In this context Kuwaiti 
courts should apply the arbitrability principle of the NYC with objectivity
67
 when a foreign 
arbitral award is sought to be enforced and is being challenged under article V (1) a. 
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6.2.4 What Constitutes a Non-Arbitrable Dispute in Kuwaiti Jurisdiction 
The political, social and economic policy of a country and its prevalent perception of arbitration 
play a central role in the decision of that country to classify a dispute as arbitrable or non-
arbitrable.
68 
Since the location of enforcement is considered the exclusive determinant of non-
arbitrability, as previously discussed, only the perspectives articulated by GCC laws on non-
arbitrability will be explored in the following section. An extensive range of aspects of 
arbitrability is covered by the related GCC laws. Overall, it is considered that arbitration can be 
applied to any issue that can form the focus of an agreement among parties.
69
 This encompasses 
matters with a financial dimension. Hence, arbitration is deemed relevant to disputes of a civil, 
commercial and economic nature. Arbitrability can thus be treated as the rule,
70
 while non-
arbitrable issues are exceptions to the rule. Nonetheless, some aspects must be considered with 
respect to this interpretation. This study finds that the definition of arbitrability must conform to 
the rule that issues of public order are non-arbitrable but that the financial matters arising from 
such issues can be subject to compromise.
71
 Matters of a personal nature and crimes fall under 
this category of non-arbitrable public issues and are usually dealt with by national courts. 
However, there are exceptions to this rule as well, some cases involving such matters are still 
amenable to compromise and hence can be settled by arbitration. For instance, a compromise is 
permitted by Kuwaiti law with regard to a crime that has transgressed any of the stipulations 
contained in the Free Zone Act.
72
 As far as the second criterion is concerned, there are cases in 
which national courts are granted exclusive jurisdiction over disputes of a particular nature by 
the national laws. As a result, those disputes are classified as non-arbitrable. The ability of 
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arbitrators to formulate a socially appropriate judgment is called into question by legislators, 
especially with respect to cases involving a high degree of sensitivity.
73
 Consequently, legislators 
make provisions for disputes emerging under particular legislation to be addressed by the courts. 
6.2.5 Bankruptcy 
Under GCC laws, courts have exclusive jurisdiction to address matters of personal or corporate 
bankruptcy.
74
 This means that the power to authorize the opening and closing of bankruptcy 
proceedings, to designate bankruptcy agents to oversee the management of the proceedings, and 
to administer the assets of the debtor, rests exclusively with the courts. Nevertheless, it has been 
argued by some authors that the financial dimensions of bankruptcy are open to compromise and 
hence, arbitration.
75
 From the viewpoint of the researcher, despite the fact that the law makes 
allowances for a compromise in this kind of matter, one must bear in mind that national courts 
have exclusive jurisdiction over such a compromise, requiring the court to preside over the 
dispute between the individual who filed for bankruptcy and his creditors. As a result, the 






                                                 
73
 Moneer Aljenbehi and Mamdouh Aljenbehi, Recognition & Enforcement of Foreign Arbitral Awards (Dar Al 
Feker 2005) 5-90; Ahmad Salam, Technical Structure of Arbitral Award (Arabian Renaissance House 2010) 69-96 
and 180-198. 
74
 Bahrain Bankruptcy and Composition Law promulgated by Decree No 11 of 1987; Kuwait Commercial Code, arts 
555 at 800 and art 17; Saudi Arabia Code of the Settlement Preventing Bankruptcy issued by Royal Decree No M/16 
of 4/9/1416 (H); Qatar: Commercial Code, arts 606 at 846; Oman Commercial Code, arts 579 at 788; UAE Federal 
Commercial Transactions Law No 18 of 1993, arts 645 at 900. 
75
 Abdel Hamid El-Ahdab, Enforcement of Arbitral Awards in the Arab Countries: Arbitration International (LCIA 
1995) 297. 
76
 El Sayed Almarakebi, Arbitration in the GCC States and to What Extent it is Affected by State Sovereignty 
(Arabian Renaissance House 2001) 103-121; Alrumaih (n 18) 368-393; The state of the Kuwaiti arbitration system 
by virtue of Law No 11 of 1995, Organizing Ministerial Resolutions and the Civil and Commercial Procedure Code 





6.2.6 Intellectual Property Disputes 
Due to the fact that a decision of invalidity has extensive ramifications, the GCC laws stipulate 
that disputes over intellectual property, such as patents and trademarks, are non-arbitrable and 
must be dealt with exclusively by courts or governmental committees.
77
 These intellectual 
property rights are subject to public registration because they mainly arise from the legal 
protection afforded by the national sovereign power.
78
 As previously highlighted, disputes 
related to criminal activity are considered non-arbitrable. Hence, it is not possible to apply 
arbitration to settle disputes regarding the validity of such rights. On the other hand, arbitration 
can be applied to resolve disputes related to the financial dimensions of rights violation.
79
 
6.2.7 Commercial Agency 
The national courts of Kuwait are granted by law exclusive jurisdiction over all disputes relating 
to commercial agency contracts.
80
 In the UAE, disputes associated with trade agencies must be 
dealt with only by the Committee on Trade Agencies.
81
 The most common cause that triggers 
disputes in this context is inequitable negotiation between parties, as it frequently happens that 
an agent is forced to agree to the contract terms so as not to lose the business opportunity.
82
 In 
the case of Saudi Arabia, commercial agency regulations do not classify such disputes as non-
arbitrable, yet the commercial agency contract must follow a standard format implemented by 
the relevant authority and which stipulates that all disputes must be addressed by the committee 
in charge of commercial dispute resolution.
83
 Thus, due to the fact that the law grants exclusive 
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jurisdiction to the national courts, arbitration cannot be applied to settle such commercial 
disputes. By contrast, the Commercial Agency Law enforced in Oman, Bahrain and Qatar is not 
as strict and clearly specifies that the parties involved in a commercial agency dispute can rely on 
arbitration to settle the matter.
84 
However, in Oman, these types of disputes must be brought 
before the dispute resolution authority,
85
 whereas in Bahrain and Qatar they must be brought 
before a competent court. 
6.2.8 Administrative Contracts 
No other GCC country apart from Kuwait has provisions regarding the arbitrability of disputes 
arising from administrative contracts. This leads to the inference that, in general, arbitration can 
be applied in the settlement of such disputes. What makes Kuwait an exception is the fact that a 
specialized administrative court has been created there and has been granted sole jurisdiction 
over any dispute related to administrative contracts.
86
 Furthermore, the non-arbitrability of 
disputes pertaining to administrative contracts is also highlighted by the Kuwaiti courts, 
maintaining that only a competent court has the authority to deal with such disputes.
87
 However, 
this begs the question, what is the exact meaning of the term administrative contracts? 
According to the courts in Kuwait, administrative contracts must be associated with public 
services for the administration to be deemed an involved party. Furthermore, the administration 
is considered a party to administrative contracts, if it demonstrates its intent to apply the 
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authority granted by public law in its decision making and if the contracts contain extraordinary 
conditions.
88
 This rule, however, has allowed some exceptions. One such exception is 
administrative contracts classified as build-operate-transfer (BOT) or build-own-operate-transfer 
(BOOT).
89
 The other exception is when a foreign party represents one side of an administrative 
contract.
90
 Thus, a dispute of one of these types can be settled through arbitration, according to a 
specific provision for the management of such administrative contracts.
91
 
6.2.9 Antitrust and Competition Claims 
Legal provisions regarding competition are not stipulated in any GCC countries with the 
exception of Saudi Arabia and Kuwait, suggestings that arbitration is considered to be an 
acceptable method for the settlement of disputes relating to competition.
92
 In Saudi Arabia 
however, matters pertaining to the protection and promotion of equitable competition as well as 
to the prevention of monopolies are under the sole jurisdiction of the national courts and 
governmental agencies, as granted by the competition law.
93
 This concerns a range of practices, 
including ratification or opposition of cases of merger, acquisition, or association of multiple 
management bodies to create a single joint management with the purpose of strengthening 
market position. Investigation undertakings, opening criminal case proceedings against law 
                                                 
88
 Khalifa, Arbitration in the Internal & International Administrative Contract Disputes: Analytical Study within the 
Light of the Latest Orders Passed by State Council (n 87); Judicial arbitration administration, Publication of the 
judicial arbitration administration, Kuwait 2013,3-7; Khalifa, Arbitration on Internal and International 
Administrative Contract Disputes (n 87) 144-153; Alenazi (n 87); Kuwait Cassation Court Decision No 43/97 dated 
8 December 1997. 
89
 Hamada Hamada, Arbitration on B.O.T. Contracts (Arab Renaissance House 2013) 201-204; Siraj Abu Zaid, 
Arbitration on Petroleum Contracts (Arab Renaissance House 2010) 235-281; Law No 7 of 2008 Governing the 
Building Operation and Transfer, art 15. 
90
 Alenazi (n 87); Law No 8 of 2001 Regulating Foreign Capital Direct Investment Law in State of Kuwait, art 16. 
91
 Hamada (n 89) 201-204; Law No 7 of 2008 Governing the Building Operation and Transfer, art 15. 
92
 Almarakebi (n 76) 103-121; Alrumaih (n 18) 368-393. 
93






transgressors, disposal of assets, shares, or property rights and conducting any activity that 
eliminates the consequences of the infringement.
94
 
The public authorities possess exclusive jurisdiction over the types of disputes mentioned above, 
due to the fact that they are related to unlawful practices liable to criminal penalties and therefore 
cannot form the focus of a compromise between parties. As such, it is not possible to apply 
arbitration in the resolution of such disputes. Nevertheless, arbitration appears to be allowed in 
cases of claims arising from violations, as inferred from the phrasing of the provision, which 
specifies that any natural or corporate individual that has suffered damage due to illegal practices 
may request compensation before a competent court.
95
 In reference to the court jurisdiction, the 
use of the word ‘may’ denotes that the rule is not obligatory and therefore the court does not 
have sole jurisdiction. Another aspect that lends legitimacy to this view is that these types of 
claims can form the focus of compromise. Despite the fact that the scope of the Kuwaiti 
Competition Law is identical, its interpretation of the arbitrability of such disputes is different; it 
also contains an explicit provision which stipulates that any dispute related to the implementation 
of the Law provisions may be settled through arbitration.
96
 In this respect, Kuwaiti law differs 
from the common practice in many other countries.
 
6.3 Public Policy 
Public policy is a popular ground used by parties to international arbitration to resist enforcement 
of arbitral awards; it is highly complex and controversial because of the diverse approach by 
national courts in relation to the concept of public policy in international arbitration.
97
 In the 
context of the enforcement of foreign arbitral awards in Kuwait, there is no legal definition of 
public policy within the Kuwaiti Constitution or the CCP,
98
 rules, procedures, or any cases where 
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the courts have given a purposive interpretation to remedy this problem.
99
 It is, however, 
pertinent to note that since Kuwait was a former British colony, the researcher suggests that the 
definition of public policy can be viewed from the English perspective
100
 or according to decided 
cases in England. For example, in 1853 the House of Lords gave a definition of public policy as 
a legal principle that forbade by law, anyone from indulging in acts that could prove harmful to 
the public or the public interest.
101
 
In addition, the House of Lords found that the element of illegality had to be established,
102
 that 
the enforcement of the award would damage the public interest, or that enforcement would be 
repugnant to people fully informed about the exercise of power in the country.
103
 The most 
common definition of public policy
104
 is that which relates to the culture or way of life of a 
people.
105
 Public policy is one reason for a domestic court to refuse the enforcement of a foreign 
arbitral award.
106
 However, as Maurer points out, ‘public policy is not identical with domestic 
law’.
107




At the drafting stage of the Convention, the Ad Hoc Committee and the UN Conference on 
International Commercial Arbitration refused to accept the proposal of India and Israel that 
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recognition and enforcement should be denied when it violates domestic policy.
109
 This demand 
is a central policy discussion here because it is one of the main grounds usually argued as to why 
an award should not be enforced in a given jurisdiction.
110
 Given the heavy reliance placed on 
ethical and public policy issues and especially in Islamic states like Kuwait, it is not surprising 
that these could limit enforcement and may be used as a means to refuse recognition.
111
 It 
indicates that there is likely to be some conflict between the need to support international trade 
and the general ethical principles associated with Islamic law.
112
 Thus, the policy is also based 
on the concept of the judicial principle of wisdom.
113
 However, this policy will trouble only one 
part of the community, which means that states need to reflect on the community in applying 
policy issues if Kuwait believes that these actions may impact on its own public morals.
114
 
Policy is on two distinct levels: local and international. Domestic policy is sometimes seen as the 
basic concepts of morality and justice established by the national government to use local 
conflicts strictly for its mandate.
115
 Kuwaiti domestic policy may be viewed in a global context. 
Two or more internal policies will probably not be reflected in international public policy;
116
 in 
other words, international policy is usually a largely liberal policy. International policy is the 
application of the general policy of domestic law in a global context but tends to consider several 
factors, with the exception of public interest at the international level.
117
 Each country has its 
own level of restriction and sometimes may feel the need to control and restrict arbitration 
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methods, thus interfering with the importance of international trade;
118
 state policies change from 
time to time. 
Article V (2) (b) of the NYC provides that a state party may refuse to recognize or enforce an 
award if ‘it is inconsistent with public policy’. However, article V (2) (b) does not explicitly 
mention any specific form of public policy.
119
 It is widely accepted that the NYC challenges the 
foundations of international public policy. Public policy within the context of international 
arbitration is usually thought of in terms of the NYC where it requires recognition and 
enforcement in foreign countries.
120
 Public policy, by its very nature, undergoes dynamic 
evolution in meeting the vital needs of the community, in conjunction with the political, cultural, 
moral and economic dimensions, as public policy adapts to the community or issues related to 
changes in Kuwait.
121
 Therefore, the researcher argues that although the NYC is an international 
document, it has not set clear procedures to be followed by domestic courts in regard to the issue 
of public policy. On such grounds a state may refuse to enforce an award based on a public 
policy defence;
122
 this is mostly not defined but is a discretional approach.
123
 
This controversy is evidenced by the case of Hilmarton and Chromalloy
124
 where arbitral awards 
were set aside by the courts on grounds of public policy. It should be emphasized that the burden 
is upon the resisting party to prove that there is no public policy to refuse enforcement. Given the 
power of the state and its ambiguity in the application of public policy, the users of arbitration as 
a dispute mechanism, under party autonomy, are left victims and this hampers the process of 
arbitration and at times makes arbitration meaningless if the awards cannot be enforced as per 
the agreement. Article V(1)(e)
125
 should be interpreted purposively on the wording of the 
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Convention by domestic courts since parties who approved the NYC on 10 June
 
1958 agreed 
upon a narrow interpretation of the public policy exception.
126
 It should be noted that the main 
purpose of the NYC is to see that arbitral awards are enforced and to protect against political 
intervention by the doctrine of public policy. In the leading US case of Scherk v Alberto-
Culver,
127
 the court explained that ‘the overriding purpose of the convention was to encourage 
the recognition and enforcement of commercial arbitration agreements in international contracts 




Furthermore, the arbitration scholar Jan van den Berg argues that the public policy defence rarely 
causes enforcement to be refused.
129
 He believes that one reason for this is the distinction drawn 
between domestic and international public policy on the grounds that what constitutes ‘public’ in 
domestic policy is not public from an international perspective.
130
 
The researcher, however, does not agree with van den Berg. In the opinion of the researcher, 
Kuwait needs to revisit the main purpose of the NYC
131
 and interpret the doctrine of public 
policy in a purposive manner in order to render foreign arbitral awards enforceable and 
recognizable. All GCC regimes concerned with the implementation of foreign arbitral awards 
acknowledge that enforcement can be denied if an award contravenes public policy. 
What Van den Berg does not consider when analysing the public policy is the monarchical 
structure of Kuwait, which defines public policy in a conservative manner that impedes foreign 
investment. In addition, Van den Berg does not take into account the Sharia or Islamic law,
132
 
which is completely different from other jurisdictions, to which courts are attached. There are 
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scholars in circular states who discuss public policy with an open view, while in Kuwait the only 
scholars are those from the schools of thought or theology.
133
 It should also be noted that Kuwait 
is rigid in its application of the scholarly view when applying public policy since among the four 
scholars under fiqh, only Malik is considered.
134
 Indeed this creates a problem when applying the 
NYC subjecting non-Muslims to Islamic law. To match the demands of international commerce 
there is a need to reconcile Islamic law of Kuwait with the NYC, since the Convention is open to 
interpretation as it does not provide solutions or interpretations in areas of complexity of Islamic 
Law in Kuwait where Islamic law is supreme.
135
 
It should, however, be noted that Islamic law and Sharia scholars agree on the principle of party 
autonomy, with regard to arbitration agreements.
136
 According to El-Ahdab,
137
 a prominent 
authority on Islamic law, there are too many contraventions and subtle lines between the 
different schools of theology. However, Saleh and Wakim
138
 argue that public policy is limited 
to riba (interest) only. Such divergency of opinion creates tension when a foreign party seeks 
recognition and enforcement of an arbitral award in Kuwait. 
Further, the researcher argues that courts should limit non-enforcement of the award on the 
ground of public policy. This concept of compliance with contractual provisions not to set aside 
an award was emphasized by the Court of Appeal in Abu Dhabi, in the case of AA Commercial 
Company v S Motors Ltd Co and D Industries Co.
139
 A Muslim judge ruled that if the award is 
final and binding, is deemed to be central to the Muslim good morals or contains any flagrant 
breach of justice.
140
 In Kuwait, there is too much credence afforded to Islamic law,
141
 while 
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As stipulated by the NYC, refusal of recognition or enforcement of an award is justified if the 
recognition or enforcement is found by the competent authority in the enforcing country to 
transgress the public policy adopted in that country.
143
 Similarly, the Arab League Convention 
states that if the judgment of the arbitrators contains aspects that are not consistent with general 
order or public morals in the country where enforcement is sought, award enforcement may be 
denied.
144
 The Riyadh Convention also specifies that if the award goes against Islamic law, the 
public policy or the moral ethics of the enforcing country, it will not be enforced.
145
 The 
provision that enforcement depends on the award conforming to public policy and norms of 
moral conduct is included in the national laws of Kuwait.
146 
Furthermore, the provisions of the 
NYC have been incorporated into the Bahrain International Commercial Arbitration Law.
147
 
Although no related clauses are included in Saudi Arabian law, a circular was published by the 
Grievances Board which stated that award enforcement must abide by public policy and 
emphasizing that, based on the power granted by the Arab League Convention.
148
 The court can 
exercise its discretion to deny the execution of a foreign arbitral award if it does not comply with 
the public policy or moral principles of the country where enforcement is sought. Consequently, 
given that both the legal system and the governance system in Saudi Arabia are under the 
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supreme authority of Islamic law, a foreign arbitral award that breaches the main precepts of 




It must be mentioned that the terms used by the above regimes, such as public policy, public 
order, good morals, and Islamic law, may be different. It is submitted here that their meaning is 
identical because they are all concerned with safeguarding the same values that are considered to 
be crucial in GCC countries. Taking into account the pertinent doctrines and legal practice, a 
series of aspects regarding public policy are discussed in the following section. These aspects 
are: the definition of public policy, the law regulating public policy, the guidelines as to what 
constitutes public policy infringement, and the exceptions to public policy. 
It is near impossible to define the notion of public policy precisely and comprehensively.
150
 This 
difficulty is particularly poignant in relation to the execution of foreign arbitral awards
151
 and is 
also complicated by the fact that public policy is not defined by any international convention and 
no guidelines are supplied with regard to its use as a reason for denying enforcement. The 
absence of a general definition of the concept is due to the fact that all spheres of the law are 
influenced by public policy differently,
152




Furthermore, the provisions made by the national laws of different countries on the matter of 
public policy, exhibit significant discrepancies as a result of contrasting views and opinions 
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about the principles which are deemed to be important for the legal system or social order.
154
 For 
instance, whereas awards related to gambling can be enforced in many countries, they are denied 
enforcement in the GCC states where the laws stipulate that they are against public policy.
155
 
Moreover, the GCC member states even have different interpretations of the notion of public 
policy. By way of example, although contravening public policy in Saudi Arabia, an award 
associated with interest would be considered enforceable according to the Commercial Codes of 
the other countries in the GCC. In a prominent report on the obstacles posed by public policy to 
foreign arbitral award enforcement, the International Commercial Arbitration Committee of the 
International Law Association provided a classification of the different types of international 
public policy and exemplified these types, although it failed to provide a clear definition of 
public policy.
156 
It can thus be inferred that it is much less difficult to demonstrate the concept of 
public policy than to define it and it may even be preferable that no conclusive definition exists. 
There is a need for Kuwait to apply the Egyptian approach to enforcement of foreign arbitral 
awards; for example, in the Cairo Court of Appeal in Organisme des Antiquities v G Silver Night 
Company,
157
 concerning arbitration in commercial matters. The Court of Appeal held that public 
policy should not be a ground to reject an arbitration clause contained in their contracts by 
invoking legislative restrictions, even if they are genuine. It should be observed that the notion of 
public policy is daunting depending on the norms and practice of its courts. For example, in 
Societe de Grans Travaux de Marseille v EPIDC,
158
 Bangladesh aimed to avoid its contractual 
obligation as a state party by dissolving the state entity that is subject to the arbitration and by 
abolishing the subject matter of arbitration. The Swiss arbitral tribunal held that the dissolution 
of the entity was a breach of Bangladesh’s obligation under international law and the abolition of 
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the subject matter violated Swiss public policy.
159
 The issue was further considered in Dubai 
where the Court of Cassation
160
 set aside an order of the Court of First Instance and Court of 
Appeal because the court had misconstrued the limited scope of public policy under article 3 of 
UAE Civil Transactions Code. The main grounds of the Court of Cassation’s ruling were: (a) the 
Balti Court had failed to take into account the definition of public policy under article 3 of the 
UAE Civil Transactions Code; and (b) the Balti Court had set a dangerous precedent for both 
domestic and foreign arbitral awards to be refused or set aside, on an overly broad standard of 
public policy that allows for application whenever rules relate to the circulation of wealth or 
private ownership. In other words, based on the facts of this case there was need for the Balti 
Court to refuse enforcement of a foreign arbitral award in the UAE. Dubai recently has 
broadened the interpretation of public policy under the Court of Cassation
161
 to render foreign 
arbitral awards enforceable. 
Islamic law does not define public policy exactly either but acts as a point of reference. For 
instance, in Saudi Arabia, public policy is outlined according to the Islamic law,
162
 while in the 
UAE, public policy incorporates Islamic law. Civil law is the foundation of the legal system in 
the UAE; following the stipulation of provisions with regard to the proper law in the event of 
conflict of laws, the Civil Code highlights the unlawfulness of enforcing the concepts of law 
described by those provisions if they contravene Islamic law, public policy or moral ethics.
163
 On 
the other hand, El-Ahdab noted that, in Islamic law, the Islamic law and its sources constitute the 
basis of public policy, which also relies on the principles that people have to honour their 
agreements unless they prohibit what is allowed and allow what is prohibited.
164 
Even so, there is 
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both a theoretical and practical agreement that public policy
165
 embodies the essential economic, 
legal, oral, political, religious and social norms of a country.
166 
No definition of public policy is 
provided by the GCC laws and courts.
167
 
Nevertheless, a series of aspects of public policy is specified in the Code of Civil Transactions of 
the UAE,
168
 and these aspects include personal matters (such as marriage and inheritance), issues 
regarding decision management, free trade and distribution of wealth, concepts of individual 
ownership and other matters related to fundamental social principles.
169
 Furthermore, the 
Cassation Court confines public policy to a few key principles that epitomize the values that are 
considered to be absolute in a country. In a case in which an international law appeared 
applicable in a national context, the Kuwaiti Cassation Court ruled that the prohibition of 
international law would depend on whether its provisions were contrary to Kuwaiti public policy 
or morals, which represent the essence of the state and reflect essential public interests.
170
 
6.3.2 The Choice of Law Regarding Public Policy 
The protection of the fundamental moral values and social order of the country where 
enforcement is sought is the main concern of this ground.
171
 Therefore, every GCC country can 
invoke public policy as a reason for denying enforcement of foreign arbitral awards considered 
to contradict the basic precepts underpinning their legal system.
172
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Unquestionably, the law of the enforcing country should regulate what constitutes transgression 
of public policy and what does not.
173
 The provisions of the various Conventions and the national 
laws of the GCC countries clearly emphasize this point.
174 
For instance, within the setting of the 
NYC, the matter of public policy is dealt with by the majority of national courts according to 
their own laws,
175
 regardless of whether the legal system is based on common or civil law.
176
 
6.3.3 Implementation Standards of the Public Policy Exception 
While creating provisions regarding the implementation of the enforcing country’s public policy, 
the related regimes do not specify whether the public policy standards that the courts should 
apply to foreign arbitral awards, are identical to those applicable to national awards. 
Notwithstanding the emphasis placed on national public policy, a clear propensity exists for a 
narrow interpretation of the NYC and other conventions in order to be able to refuse 
enforcement. Hence, it is essential to differentiate between the standards stipulated by the NYC 
and the GCC regimes with respect to public policy breach. A differentiation between national 
and international public policy within the setting of foreign arbitral award enforcement is all the 
more important as national and international relationships are distinct.
177
 This differentiation 
forms the focus of the following section. 
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6.3.4 The Difference Between National and International Public Policy 
Within the context of foreign arbitral award enforcement, national and international public policy 
are clearly distinguished by numerous courts and authors,
178
 as well as by several national 
statutes,
179
 in terms of the standards for public policy breach. How can international public 
policy be defined? Van den Berg noted that the attributes of public policy in national and 
international relations are not inevitably the same. For example, the matters classified as public 
policy in national cases are numerically greater than those in international cases. This is due to 
the fact that the scope of national and international relations is different.
180
 Similarly, it has been 
observed by Fouchard, Gaillard and Goldman that the denial of a foreign arbitral award 
recognition or enforcement is not legitimized by every violation of an imperative regulation of an 
enforcing state.
181
 The issue of public policy being considered in one country might not be the 
same in another country, for example; in the case of North Corporation v Trial Intern Marketing 
SA,
182
 where it was held that public policy can be a ground to set aside a foreign arbitral award. 
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The award’s infringement of fundamental principles considered to have unconditional value in 
the enforcing country
184
 represents the only acceptable justification for denying enforcement.
185 
With regard to the recognition of this differentiation in the judicial system, the Luxemburg Court 
of Appeal cited the NYC by highlighting that the enforcing state’s public policy, represents its 
international public policy rather than its domestic one and refers to everything with an impact 
on the fundamental precepts of justice administration or fulfilment of contractual responsibilities, 
in other words, the foundation of moral ethics and political and economic stability.
186
 On the 
other hand, several authors have criticized the lack of a coherent definition of international 
public policy.
187
 According to some, the concept should be perceived as transnational public 
policy instead of international public policy interpreted from the perspective of national law. As 
explained by one author, the purpose of transnational public policy is to introduce general 
principles of international law and relations that are compatible with the interests of the global 
community, surpassing and occasionally contravening the interests of individual countries.
188
 
Nevertheless, international public policy must be deemed to be that of a country as article 
V(2)(b) of the NYC makes reference to the public policy ‘of that country’ that is to say, the 
enforcing country. Fouchard, Gaillard and Goldman have supported the view that article V(2)(b) 
does not refer to the actual international public policy underpinned by the laws of the 
international community, which is of concern only to international arbitrators,
189
 but to 
international public policy as interpreted by the enforcing country.
190
 As regards the concept of 
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transnational public policy, it has been the subject of intense criticism and no court has so far 
adopted it.
191
 Although there are provisions in the GCC laws for the implementation of public 
policy, no mention is made as to its nature whether international or national. Additionally, the 
researcher is unaware of any case law in the GCC countries where a differentiation was made 
between national and international public policy in relation to foreign arbitral award 
enforcement. Moreover, an investigation of the matters considered to contravene public policy in 
the GCC states falls outside the scope of the present research. Rather, the interpretation of public 
policy, whether narrow or broad, is the main issue of concern here. The researcher also considers 
that, in the context of award recognition and enforcement, there would be a significant possibility 
that the GCC courts would interpret the notion of public policy narrowly. Generally, not every 
obligatory rule in the GCC is included in the notion. Foreign arbitral awards do not contravene 
the fundamental social, political, economic or moral values of the state where enforcement is 
sought. Non-compliance with the GCC obligatory rules, regardless of whether they are 
procedural or substantive, is not necessarily a breach of public policy. Moreover, refusal of 
enforcement has to be justified on the basis of specific provisions and not general interpretations 
of public policy.
192
 The findings of an examination of court rulings have indicated that the 
justification of public policy before the GCC courts is mostly unsuccessful.
193
 
In addition, the researcher submits that invoking the public policy exception is only acceptable if 
the violation of fundamental procedural guarantees in foreign arbitral cases have influenced the 
award outcome.
194
 The dominant concept of Arab jurisprudence supports this view too.
195
 
According to one author, the national courts of a country should not dismiss the relevant foreign 
law based on misinterpretation of public policy in private international law as this would not 
only have a negative impact on private international relations but would also reflect their lack of 
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knowledge about foreign law.
196
 The cassation courts in Egypt adopt this approach.
197
 Despite 
the fact that national and international public policy are not differentiated in Egyptian law, the 
courts invoked article 28 of the Civil Law to rule in one case that foreign law could not be 
dismissed if it did not contravene Egyptian public policy, moral ethics, state constitution, or vital 
community interests. Furthermore, if the foreign law and the rules of public policy in Egypt are 
not significantly different, the court cannot argue that the national public policy has been 
breached due to existing differences, and therefore has to apply the international public policy.
198
 
Another point worth mentioning is that courts in the GCC countries should place less emphasis 
on the implementation of national public policy and instead show greater consistency in their 
interpretation of the provisions of the NYC in favour of award enforcement.
199
 
The principles of Islamic law govern public policy in Saudi Arabia.
200
 This warrants a short 
discussion of how national and international public policy is distinguished by Islamic law.
201
 
Neither Islamic law nor Saudi law explicitly refer to the precepts of international public policy. 
Nonetheless, as testified by judicial precedent in Saudi Arabia, the notion of public policy is 
narrowly interpreted by Islamic law in relation to foreign arbitral award enforcement.
202
 The 
Saudi Arbitration Law clearly highlights this by declaring that it must be ensured that an award 
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does not contravene an Islamic law principle before it can be enforced.
203
 This provision makes 
broad reference to Islamic law, covering all obligatory rules of the law. What is then the correct 
interpretation of Islamic law? Saudi courts have demonstrated in various settings that certain 
restrictions on public policy with regard to foreign arbitral award enforcement are acknowledged 
by Islamic law. For instance, despite the fact that, according to the Saudi Arbitration Law, 
arbitrators must be Muslim,
204
 the courts have not always ruled that foreign arbitral awards 
contravened public policy on grounds that the arbitrators were not Muslim, provided that 
agreement existed between the disputing parties.
205
 
An additional provision specifies that arbitrators must comply with the principles and rules of 
Islamic law.
206 
From this it can be inferred that foreign arbitral awards regulated by non-Islamic 
law cannot be enforced because they contradict Saudi law.
207
 However, courts in Saudi Arabia 
and in other GCC states stipulate that public policy will only be considered to have been 
breached if the award goes against the fundamental precepts of Islamic law and not simply if it is 
governed by a foreign law.
208
 This provision has allowed the enforcement of numerous foreign 
arbitral awards, irrespective of the fact that the law governing them was distinct from Islamic 
law.
209
 On a different note, since they contradict Islamic law, foreign arbitral awards that accord 
indemnity for loss of profit or opportunity (unacknowledged by the Hanbali Muslim principle 
applicable in Saudi Arabia) may be denied.
210
 Notwithstanding, foreign arbitral awards offering 
compensation not only for actual loss but also for future profit losses have been executed by 
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 For instance, the ruling of a lower court against foreign arbitral award 
enforcement on grounds that it granted compensation for future loss of profit and harm to 
reputation and thus contradicted Islamic law, was abrogated by an appeal court.
212 
Justifying its 
decision, the appeal court stated that, in order to demonstrate that indemnity for loss of profit 
would have been an infringement of Islamic law, the lower court should have employed evidence 
and arguments extended by Islamic scholars or derived from Islamic Fiqh to demonstrate that the 
foreign arbitral award did not conform to Islamic law. 
In light of the decision of the appeal court, the case was sent to the lower court for 
reconsideration.
213
 Subsequently, other courts also acknowledged the view that indemnity for 
loss of profit or opportunity did not constitute a violation of Islamic law.
214
 Hence, despite not 
explicitly differentiating between national and international public policy, courts in the GCC 
states show a considerable level of caution when applying public policy to foreign arbitral award 
enforcement
215
 by comparison to domestic awards. This practice accords with the idea that a 
narrow interpretation of public policy is necessary within the context of foreign arbitral award 
recognition and enforcement. A range of examples of public policy exception exists despite the 
fact that the use of this concept is usually unsuccessful in practice.
216 
For obvious considerations, 
this research cannot review all cases of public policy that may occur in the GCC states. Instead, 
it focuses on the issues most likely to arise, namely, award illegitimacy, arbitrator bias, interest 
or riba, corruption and obligatory rules. 
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6.3.5 Lack of Award Justification 
In general, the fact that a foreign arbitral award is unjustified is not a sufficient reason to deny 
recognition or enforcement.
217 
Moreover, not all the GCC states institute the justification 
requirement. For instance, whereas no justification is required under the arbitration laws of 
Bahrain and Oman,
218






 and the UAE
222
 do 
require reasons for the award.
223 
However, the main issue that needs to be determined is the 
ability of a court to deny execution of a foreign arbitral award that is unjustified. This issue has 
so far not been addressed by the courts in Kuwait, Qatar, Saudi Arabia and the UAE.
224
 
However, the justification of an award is not attributed great significance as far as enforcement 
of national awards is concerned. For an arbitral award to be considered valid, only a concise 
justification is necessary. In other words, a domestic arbitral award would not be considered to 
be contrary to public policy if it were not based on appropriate reasons but only if it did not 
present any reasons whatsoever.
225
 As concerns foreign arbitral awards, they would not be 
considered to violate the public policy of the country where enforcement is sought due to lack of 
justification provided the disputing parties have reached an agreement governed by the relevant 
procedural law. If this is not the case, the GCC courts may deny enforcement of a foreign arbitral 
                                                 
217
 Van den Berg, ‘Consolidated Commentary’ (n 53) 668; Buyer (PR China) v Seller (Germany) (2008) XXXIII 
YBCA 495 (Germany, Court of Appeal 2004) 499; Inter-Arab Inv Guarantee Corp v Banque Arabe et International 
d'Investissements SA (1998) XXIII YBCA 644 (France, Court of Appeal 1997) 652-53; Tradax Export v Spa 
Carapelli (1978) III YBCA 279 (Florence, Court of Appeal 1976) 280-81. 
218
 Bahrain International Commercial Arbitration Law, art 32(2); Oman Law of Arbitration in Civil and Commercial 
Disputes, art 43(2). 
219
 Kuwait Code of Civil and Commercial Procedure, art 199(1)(d). 
220
 Qatar Code of Civil and Commercial Procedure, art 308(4). 
221
 Saudi Arbitration Law of 1983. 
222
 UAE Code of Civil Procedure, art 234(2)(f). 
223
 UAE Code of Civil Procedure, art 212(5); Kuwait Code of Civil and Commercial Procedure, art 183; Qatar Code 
of Civil and Commercial Procedure, art 202; Saudi Arbitration Law, art 17; Implementation Rules of Arbitration 




 Kuwait Cassation Court Decision No 531 (Commercial) 8 February 2003; Decision No 332 and 338 (Civil) dated 





award due to lack of justification, lending credence to the contention that the award has infringed 
the basic precepts of public policy.
226
 
6.3.6 Arbitrator Bias 
Infringement of public policy also occurs when the arbitrators are biased in their decision, thus 
disobeying the vital attribute of legal proceedings of fairness.
227
 This begs the question; does 
arbitrator bias result in denial of award enforcement in every case? As observed by van den 
Berg, the NYC
228
 differentiates between cases in which the arbitrator acted in a biased way due 
to specific circumstances, known as ‘imputed bias’ or ‘appearance of bias’ and cases in which 
the arbitrator has deliberately acted unfairly, known as ‘actual bias’.
229
 In general, the result of 
proceedings must be demonstrated to have been affected by actual bias for courts to deny award 
enforcement.
230
 The issue of arbitrator bias is not addressed by any case law in the GCC but can 
be established in some other jurisdictions, for instance the United States.
231
 Furthermore, in 
accordance with the GCC arbitration laws,
232
 this issue can only be introduced before the award 
is conferred.
233
 More specifically, if a party does not raise this issue during arbitral proceedings, 
it will not be able to do so in the enforcement proceedings as the court will consider that the 
party has given up its right to oppose award enforcement. 
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6.3.7 Interest (Riba) 
The simple definition of riba according to Islamic jurisprudence is the interest charged on any 
loan in any financial dealings.
234
 The Islamic ruling according to the Quran
235
 is termed as 
haram, which means it is prohibited and liability could lead to imprisonment.
236
 This approach is 
quite different from capitalist regimes that depend on interest in financial dealings from 
mortgages and many other loans.
237
 
At first sight, nothing may appear to be a clearer infringement of public policy in the GCC states 
than the award of interest (riba).
238
 In actual fact, however, this research finds that different 
provisions regulating this matter exist in the GCC laws.
239
 Islamic law prohibits the collection 
and payment of interest, but modern GCC laws permit it nonetheless. The only case in which 
interest is considered to contravene public policy and hence is completely banned, is when it 
takes the form of a civil debt.
240
 In this regard, the Civil Code of Kuwait,
241
 as well as that of 
Bahrain, Qatar, and the UAE,
242 
stipulates that an interest agreement will be nullified if it 
pertains to the use of a sum of money or against deferral in the same settlement. By contrast, the 
commercial codes of the abovementioned countries acknowledge interest in relation to 
commercial agreements although they address the issue differently.
243
 Whereas in some countries 
the breach of strict limitations implemented by laws is equivalent to violation of public policy,
244
 
in other countries no regulations specifically related to public policy are incorporated in the 
laws.
245
 According to the commercial laws in Kuwait and Bahrain,
246
 the conditions under which 
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interest is prohibited are where there is a collection of frozen interest and a total interest greater 
than the capital fund or the legal rate.
247 
If no agreement exists, the legal rate in Kuwait
248
 and 
the UAE is 7% and 12%, respectively,
249
 while in Bahrain, the Bahrain Monetary Agency 
dictates the rate.
250
 Hence, interest must infringe on the abovementioned standards to be deemed 
as transgressing public policy. 
In summary, in terms of interest (riba), this study reveals that an award may be considered a 
violation of public policy if it is associated with an excessively high interest rate or profit 
margin, frozen interest or a civil contract. Under these circumstances, a court may decide to 
execute the main part of the award but deny enforcement of the interest-related part by invoking 
public policy infringement.
251
 However, the researcher suggests that there are two aspects that 
may influence the decision of a court to enforce interest based on public policy. The first aspect 
concerns the application of the obligatory rules of an enforcing state on a foreign arbitral award, 
while the second aspect relates to whether or not courts in enforcing countries ought to 
acknowledge a more restricted international public policy compared to the concept of national 
law. It should be noted that Kuwaiti municipal courts will normally enforce an award entirely. 
However, there are strict stringent rules in regard to interest.
252
 According to the highest source 
of law in Kuwait, which is the Quran, interest is both a civil and criminal offence
253
 as it 
contradicts the rules of the Quran, the governing yardstick in both Kuwaiti commercial and 
criminal courts. The commercial laws of Qatar and Oman sanction the payment and collection of 
interest but that is the entire extent of their provisions.
254 
One other potentially applicable rule 
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included in the Commercial Law of Oman is the stipulation that all loans settled by merchants 
with regard to their commercial affairs are classified as commercial loans.
255





 do not specify any additional rules about the contexts in which the matter 
of interest constitutes a violation of public policy and therefore could be invoked by the courts as 
a reason to deny award enforcement. An award of interest is the most frequently encountered 
form of public policy infringement in Saudi Arabia.
258
 This is due to the strict application of the 
interest-prohibiting Islamic law by the courts.
259
 The prohibition of usury is heavily emphasized 
in the Quran and Sunna,
260
 which represent the two major sources of Islamic law.
261
 The reason 
why interest is forbidden by Islamic law is the perceived immorality of receiving something 
without giving anything in return.
262
 In a circular issued by the Grievance Board,
263
 which is the 
competent court responsible for foreign arbitral award enforcement, it was highlighted that no 
foreign arbitral award that contravened the fundamental precepts of Islamic law can be enforced. 
This was supported by judicial precedents where the enforcement of the interest part of foreign 
arbitral awards had been refused.
264 
As such, the enforcement of foreign arbitral awards relating 
to contracts that specify interest or interest payment as compensation for financial loss is denied 
in Saudi Arabia.
265
 These rules have been implemented by Saudi courts in different cases in 
which they have refused the enforcement of the part of a foreign arbitral award, related to 
interest on grounds of infringement of Islamic law principles while granting enforcement of the 
other parts of the award.
266
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In European countries, arbitral courts are usually responsible for settling issues of bribery and 
corruption.
267
 However, enforcement may be denied if the contract is considered to be illegal and 
hence constitutes a violation of public policy. UNCITRAL published a report in which it was 
stated that the concept of public policy, as employed in the NYC and other agreements, 
encompassed both the substantive and procedural aspects of the basic precepts of law and justice. 
Therefore, inter alia, matters of corruption, bribery and fraud are to be prohibited.
268 
Corruption, 
fraud, bribery, smuggling and drug-related practices are all deemed to be infringements of public 
policy in the GCC states.
269
 In accordance with the provision that a contract is considered null 
and void if its subject does not conform to public policy or morality, such practices will lead to 
the abrogation of all the contracts.
270
 Nevertheless, the enforcing court must first demonstrate 
that an infraction has been committed before refusing to enforce an award believed to be 
associated with any of the abovementioned practices.
271
 Likewise, in Saudi Arabia, Islamic law 
stipulates that the validity of a contract’s subject matter depends on its legality.
272
 
6.3.9 Obligatory Rules and Public Policy 
Generally, obligatory rules and public policy are closely integrated in the GCC legal systems.
273
 
A discussion of obligatory rules falls outside the scope of this research but without doubt this 
concept is much more comprehensive than public policy. Moreover, not all obligatory rules are 
underpinned by essential precepts and are significantly valuable to society.
274
 For instance, 
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despite being obligatory, some procedural rules are not a component of public policy.
275
 That is 
to say, although all rules of public policy are obligatory, not all obligatory rules are integral to 
public policy.
276
 This clarification has been emphasized by the Cassation Court of Kuwait in 
relation to foreign arbitral award enforcement in declaring that, in order to be considered an 
element of public policy, obligatory rules must be aimed at the accomplishment of social, 
political, economic, and moral precepts which serve the interests of society.
277
 The Egyptian 
Cassation Court maintains a similar interpretation with respect to foreign arbitral award 
enforcement in accordance with the provisions of the NYC. As stated by the court, a foreign law 
cannot be refused application solely on grounds that it is in contravention of public policy, 
regardless of the veracity of this argument. Article 28 of the Egyptian Civil Code specifies that 
the prohibition of foreign laws is justified only if those laws are incompatible with the social, 
political, economic or moral principles that underlie the chief interests of society. Hence, 
violation of an obligatory rule is not alone sufficient to ban foreign laws.
278
 The enforcing court 
under the authority of the Cassation Court is responsible for verifying whether foreign laws fulfil 
the specified requirement. Even if these laws pertaining to a foreign arbitral award are indeed 
found to breach the obligatory rules of the GCC laws, enforcement of the award cannot be 
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This chapter has discussed the two major grounds upon which national courts can invoke on their 
own motion to deny foreign arbitral award enforcement. Non-arbitrability is the first such ground 
and all regimes in the GCC countries make allowance for it, apart from the national law of Saudi 
Arabia.
279
 This chapter analysed the technicalities associated with the narrow interpretation of 
non-arbitrability as matters that are not subject to arbitration are the most commonly applied. 
Furthermore, a differentiation between national and international disputes on arbitrability is 
highlighted and is deemed necessary to restrict the authority that courts have over the scope of 
dispute arbitrability. However, from this research it appears that Kuwaiti courts have not made 
such a distinction. 
Public policy is the second ground that courts can invoke to deny enforcement of foreign arbitral 
awards on their own motion. Apart from the national laws of the GCC member states, the 
provisions of international conventions acknowledged in the GCC also make reference to this 
ground. On the other hand, no definition of the concept of public policy is provided in any GCC 
laws or in conventions ratified by the GCC including Kuwait.
280
 Thus, in the absence of a clear-
cut definition, this concept is understood as encompassing the economic, legal, moral, political, 
religious and social principles that are of fundamental value to a specific country or extra-
national society. That explanation also serves as an illustration of the view that it is much less 
difficult to demonstrate the concept of public policy than to define it and it may even be 
preferable that no conclusive definition exists. It should be noted that this study does not seek to 
pinpoint the definitive standard of public policy but it does advocate for a narrow interpretation 
and application of public policy so that any mischief in interpretation by the municipal courts in 
Kuwait is remedied in order to enhance arbitration proceedings in Kuwait. 
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The national law of the country where the enforcement of a foreign arbitral award is sought 
dictates what constitutes a transgression of public policy. As regards the cases in which public 
policy exceptions apply, it has been observed that public policy contributes more to the 
theoretical aspects of arbitration than the practical aspects.
281
 Notwithstanding, public policy is 
narrowly interpreted by the majority of national courts as a ground for refusing to enforce 
foreign arbitral awards.
282
 Such an interpretation is underpinned by the differentiation between 
national and international public policy, which is also attributed great significance by several 
national statutes.
283
 This differentiation is an acknowledgement of the fact that public policy may 
be related to certain matters in domestic relations but not in international relations. Surprisingly, 
this research finds that such differentiation is not applied by the GCC courts and no definition of 
public policy as a national or international element is provided in the national laws of Kuwait. 
The researcher argues that in theory, where national laws overlook the classification of public 
policy, it might be assumed that national courts are then somewhat free to interpret and apply the 
concept of public policy as they see fit. However, perhaps rather surprisingly as well, this 
research finds that courts in the GCC deal with requests for recognition and enforcement of 
foreign arbitral awards on the basis of a narrow interpretation of public policy. As reflected in 
the judgments in a number of cases, it appears that GCC courts understand public policy as being 
related only to the fundamental principles that express the most important values of a society or 
country. Hence, the courts would deny award enforcement if it is demonstrated beyond 
reasonable doubt that the enforcement poses a threat to the social, political, economic or moral 
principles which reflect and embody the chief interests or concerns of an individual country or 
community. There are countless reasons that can be put forward to argue that public policy has 
been violated;
284
 however, the parties are mostly unsuccessful when they invoke this ground for 
refusing award enforcement. 
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Furthermore, this research finds that Kuwaiti courts would tend to apply the notion of public 
policy narrowly. The most frequently mentioned variables in relation to infringement of public 
policy are lack of award justification, arbitrator bias, award of interest (riba), corruption and 
obligatory rules.
285
 Most of those examples are common grounds of public policy in many 
countries and are not uniquely problematic. One major violation of public policy influenced by 
Islamic law and principles and due to which courts in the GCC states deny foreign arbitral award 
enforcement, is interest or riba,
286
 especially if it is associated with civil debt or commercial 
contracts in which the interest is frozen or in which the total interest is greater than the capital 
fund or the legal rate. Islamic law forbids interest because of the perceived immorality of 
receiving something without giving anything in return. However, it should also be noted that 
even if the imposition of interest in an award is deemed contrary to public policy based on 
Islamic law, Kuwaiti courts may still declare the rest of the award enforceable. Admittedly 
though, the different interpretation and application of Islamic law, which in turn may result in a 
different conception of public policy, can cause difficulties in Islamic courts when deciding 
issues in regard to enforcement of foreign arbitral awards in Kuwait. 
In order for Kuwait to remedy this problem, the researcher argues that there is urgent need for a 
new arbitration law that will cater for both domestic and international litigants especially as since 
Kuwait is also a member of the Organisation of Petroleum Exporting Countries (OPEC) made up 
of Muslim and non-Islamic countries. Since Kuwait ratified the NYC, there has been a clear 
effort to make arbitration recognition and enforcement international, without hindrances to the 
scope of application and interpretation of the primary and secondary sources of law in Kuwait. 
Any refusal to recognize and enforce foreign arbitral awards in Kuwait will render arbitration as 
a dispute mechanism meaningless since people come to arbitration under party autonomy, 
separability and competence-competence, to have their disputes resolved by the tribunal with the 
assistance of the courts to enforce the awards, not to intervene or to set rigorous impediments in 
enforcement. The irony that may arise is that any law that is not compatible with Islamic law 









may be viewed as an attack on Kuwaiti jurisprudence and is a problem that needs to be 
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CHAPTER 7: ENFORCEMENT OF FOREIGN ARBITRAL AWARDS IN THE GCC 
7.1 Introduction 
Arbitration is always chosen by parties to an arbitration agreement, with the expectation that an 
arbitrator will resolve current or future disputes on the basis of the doctrine of party autonomy, 
competence-competence, separability and furthermore that a final and binding award, regardless 
of whether it is domestic or foreign, should be given the power of the court in enforcement. 
However, it often happens that a losing party may not intend to comply with the final award, in 
which case support from national courts is required in order to enforce the award like a judgment 
of the court. In international arbitration, it is very important to know which country is going to 
enforce the award sought. It is common practice for enforcement to be sought in a country where 
the losing party has got assets available to meet the final award. However, it is not unlikely for 
the losing party to have assets in more than one country. The question is how likely are those 
other countries, like GCC states
1
, to recognize and enforce a foreign arbitral award, subject to the 
application and interpretation of their laws. All GCC member states have ratified the New York 
Convention (NYC). This chapter will examine how foreign arbitral awards can be enforced 
within GCC states, with the exception of Kuwait, since Kuwait is a key ally and a signatory to 
the GCC Convention. 
The main countries that will be given focus in this chapter are: The Kingdom of Saudi Arabia, 
the Kingdom of Bahrain, the state of Qatar, the United Arab Emirates (composed of seven 
emirates, namely, Abu Dhabi, Dubai, Sharjah, Ajman, Um Al Quwain, Fujrairah, and Ras Al 
Khaimah) and the state of Oman. 
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The question to address in this examination is, ‘To what extent are foreign arbitral awards 
enforced in the GCC?’ To this end, the chapter will be divided into four sections, as follows: the 
political structure of the mentioned states; the rules governing recognition and enforcement of 
foreign arbitral awards in member states; how foreign arbitral awards are recognized and 
enforced in these member states and a summary. 
7.2 The Kingdom of Saudi Arabia 
The beginnings of the Kingdom of Saudi Arabia during the 1700s were enmeshed with a new 
movement initiated by the Islamic scholar Mohammad Ibn Wahhab, whose teachings were 
embraced and promoted by Prince Mohammad Ben Saud. Ibn Wahhab urged all Saudi Muslims 
to denounce and eliminate any distortions of faith. This period in the history of Saudi Arabia 
ended with its invasion and destruction by the Ottoman Empire allied with Egypt. During the 
subsequent transition period, Riyadh was established as the capital of Saudi Arabia by Turki bin 
Abdullah Al Saud in 1818, before the state was conquered by Al Rashid. In 1902, King Abdul-
Aziz Al Saud captured the current Saudi capital of Riyadh and achieved the unification of the 
entire Arabian Peninsula, thus founding the Kingdom of Saudi Arabia, which received its official 
name in 1932. The Saudi system of government has always been monarchy and rule by the 
successors of King Abdul Aziz Al Saud.
2
  They are rulers for life, as no political elections are 
held in the country and there are no political parties. 
There is no formal constitution of Saudi Arabia apart from a series of elementary constitutional 
precepts outlined in the 1992 basic law. According to these precepts, the country is governed in 
keeping with the Islamic law that is grounded in the Holy Quran and the Sunna (i.e. the teachings 
of the Prophet Muhammad). The judicial, executive and regulatory authorities are the three 
authorities specified in the basic law. Owing to the dominance of the monarchy, Saudi Arabia is 
not a democratic state and does not implement the rule of law and separation of powers. In 
addition to the Islamic law, the Saudi legislative system is based on four theological schools. The 
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juristic theology of Imam Hanbal, which has been influenced by the instructions of the scholar 
Ibn Taymiyyah, is attributed overarching importance in Saudi Arabia. However, state 
regulations, customs and practice have had to be adjusted to cope with legal issues emerging in 




7.2.1 The Structure of Courts in Saudi Arabia 
7.2.1.1 Judiciary 
By comparison to the judiciary of Western countries, the Saudi judiciary is not as well-
developed, having been established only in 1975. Nevertheless, the autonomy of judges and the 
universal right to fair treatment and access to courts, have been stipulated in the Saudi 
constitution.
4
 The Saudi judiciary is not democratic in character, as attested by its structure. 
There are five full-time Supreme Council members designated by Royal Decree that constitute 
the Saudi judiciary.
5
 These members are accountable for their state duties solely to the Saudi 
king and not to the parliament or national assembly. Furthermore, the Minister of Justice can 
interfere in the activities of the Supreme Judicial Council, according to the Saudi constitution. 
This means that the Minister’s approval is necessary before a decision made by the Supreme 
Judicial Council is considered irrevocable.  In the event that the Minister of Justice does not 
approve of the decision, then it will be up to the Supreme Court Judicial Council to settle the 
issue with no recourse to appeal.
6
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There are four courts that make up the Saudi judiciary: 
(a) The Sharia Court: with the exception of those specified by law, every dispute and crime falls 
under the jurisdiction of this court. The Supreme Judicial Council, the Appellate Courts, the 




(b) The Board of Grievances (Diwan Al Mathalem): 8 Government entities, private individuals 
and disputes associated with fraud, corruption and intellectual property fall under the 
jurisdiction of this court.
 9
 
(c) The Committee on Settlement of Commercial Disputes: Both domestic and international 
cases are arbitrated by this court. 
(d) Quasi-judicial institutions:  These institutions are attached to the Chamber of Commerce and 
Industry, the Committee on Commercial Paper, the Supreme Commission on Labour and 
Industry Disputes, the Commission on the Impeachment of Ministers as well as independent 
councils for civil servants, military personnel and government staff.
10
 
The complexity of court structure is another factor that will impede purposive interpretation 
when it comes to enforcement of foreign arbitral awards. All laws are subject to the discretion of 
the King who has the supreme power of the land. Even if the Shura Council (highest organ)
11
 
passes laws, as provided by the Law of Consultative Council, the King has the power to veto or 
decline the new laws. This means that even the Consultative Council,
12
 which would be a check 
and balance, is more theoretical than practical in applying and assisting the development and 
implementation of the laws, especially those for circular states (for example, NYC, articles III, 
IV, and V. 
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7.2.2.2 The Law Governing Arbitration in Saudi Arabia 
The rules of the Commercial Court Act 1931, represented the first provisions that addressed 
matters related to arbitration, such as agreements, tribunal structure, time frames,
13
 arbitral 
proceedings, as well as pre-implementation court endorsement of arbitral awards.
14
 Arbitration 
agreements could only be implemented after a notary republic validated them. If they were 
signed prior to the emergence of a dispute, arbitration clauses were considered invalid and the 
arbitration agreement would be annulled if the rules of formality were violated. The stipulations 
of the 1931 Act were superseded by the Commercial Companies Act 1965, which was 
introduced in response to transformations in commerce for the purpose of commercial dispute 
arbitration. The school of theology was instrumental in alleviating the tensions that arose as a 
result of this act. The integration of the legal system with the Sharia Courts was the 
recommendation put forth by scholars. However, the judiciary and Commercial Courts refuted 
the suggestion. The Board of Settlement of Commercial Disputes was created due to the 
retention of the 1931 Act,
15 
despite the intense discord. Arbitration continued to be under the 
authority of the Commercial Court. 
Promulgated by Royal Decree via the Chamber of Commerce and Industry Regulation, the 
Arbitration Act 1980 resolved the tensions fostered by the previous acts. This new act 
empowered the Chamber of Commerce to oversee arbitration of commercial disputes between 
merchants. This was the first act free of any ambiguities, not just in Saudi Arabia but in the 
whole of the GCC. The Regulation was promulgated by the Council of Minister Resolution No 
7/2021M and became effective on 28
th
 June, 1985. It was applicable not only to domestic 
arbitration but also to international arbitration. Both arbitration agreements and arbitration 
clauses were acknowledged as valid by the act and arbitration went beyond commercial issues. 
According to article 3 of the Regulation, although the arbitration process could be overseen by 
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Saudi courts, the President of the Council of Ministers had to approve the arbitration for it to be 
binding on government entities.
16
 
7.2.1 Recognition and Enforcement of Foreign Arbitral Awards in Saudi Arabia 
7.2.1.1 Foreign Investment Arbitration under Saudi Arabian and Islamic Laws 
Sharia and Saudi Arabian laws are both amenable to the resolution of commercial disputes via 
arbitration process. Investor-state disputes are best resolved by international arbitration. It should 
be noted that such an alternative dispute mechanism is subject to primary restrictions, for 
example, capacity and arbitrability. Previously Saudi Arabia did not permit the government or 
any agency to participate in arbitration proceedings. However, the total ban was uplifted by the 
1983 Commercial Regulation. There are still some restrictions in place in relation to oil disputes. 
The Hanbali School of theology, which is the official school,
17
 dictates that the award is just as 
binding as a court judgment.
18
 It should be noted that enforcement is not automatic since the 
principle of Sharia may be entirely inconsequential. Although article 37 of the Riyadh 
Convention of 1983 forbids examination of the merits of a dispute, Saudi Arabia judges do not 
generally comply with article 37. 
Saudi Arabia argues that its public policy concerns are different from those of other GCC states. 
It should be noted that many awards that require enforcement include awards for interest or the 
sale of musical items or tobacco, each of which are inconsistent with Islamic law. Moreover, 
article 37 of the Riyadh Convention also provides that an award can be vacated if: 
(a) The law of the arbitration seat cannot govern the arbitration of a dispute. 
(b) The losing party is not suitably informed about the process appointment by the arbitrator. 
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(c) The issues encompassed by the award are external to the considerations associated with 
the arbitration agreement or fall outside the arbitration agreement scope. 
(d) Award acknowledgement would transgress Islamic law precepts or public interest. 
 
In analysis this clearly means that despite Saudi Arabia subscribing to the NYC, there is no 
automatic enforcement of such awards in Saudi Arabia. The Hanbali school judges demand that 
arbitrators are knowledgeable in Islamic law.
19
 It should be noted that under the Saudi Arabian 
Arbitration Law,
20
 disputants are free to revoke the appointment of an arbitrator at any time prior 
to the final award unless otherwise provided in the arbitration agreement. However, when a 
judge appoints an arbitrator, the arbitrator is deemed to be the judge’s representative and 
therefore may not be revoked by the disputants.
21
 What this means is that the NYC has limited 
effect in Saudi Arabia in regard to recognition and enforcement of foreign arbitral awards or 
international commercial disputes including investment disputes. This calls for attention or 
requires discussion before one moves forward. The implications of the NYC must be considered 
before discussing the arbitrability of investment contracts in Saudi Arabia under the Convention 
on the Settlement of Investment Disputes Between States and Nationals of other States 
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7.2.1.2 Effects of the New York Convention on Enforcement of Foreign Arbitral Awards 
and Investment Arbitration in Saudi Arabia 
The Kingdom of Saudi Arabia has become a party to many international conventions which 
govern the enforcement of foreign arbitral awards in Saudi Arabia. One is the Arab League,
23
 
which was ratified in 1954 in order to permit the enforcement of foreign arbitral awards made in 
signatory states.
24
 In 1980, Saudi Arabia ratified the Washington Convention and the Convention 
on the Enforcement of Judgments Delegations and Judicial Notices in the GCC States.
25
 
However, Saudi Arabia reserved the right to submit all disputes to the ICSID. The convention 
that requires most critical analysis in this thesis is the NYC,
26
 which was a landmark convention 
in Saudi Arabia and a step forward for international arbitration in Saudi Arabia.
27
 
The NYC anticipates and provides for two specific scenarios. First, it provides for the 
recognition and enforcement of foreign arbitral awards. This scenario is contemplated under 
article 1, which sets out the applicability of the Convention. The Convention applies to 
enforcement of an arbitration agreement where the parties thereto are resident in or have business 
in at least two different states.
28
 The Convention’s duty is to recognize and enforce foreign 
arbitral awards, as provided under article III: ‘each contracting state shall recognise and enforce 
the award, as binding and enforce them in accordance with rules of procedure of the territory 
when the award is relied upon.’ In other words, each contracting state to the NYC is required to 
enforce foreign arbitral awards pursuant to its own procedural rules. However, this is 
cumbersome for Saudi Arabia.
29
 Prominent scholars in international arbitration such as 
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Fouchard, Gaillard, Goldman and Savage argue that although GCC states or Middle East states 
have embraced the NYC in regard to enforcement of foreign arbitral awards, or have modernized 
their arbitration laws by distinguishing between domestic and foreign arbitration, Saudi Arabia 
did not. It should be noted that Saudi Arabia did reform its arbitration laws in 1983 and 1985. 




The Saudi Arabia arbitration laws are not modelled on the UNCITRAL Model Law, which 
means that arbitration awards in Saudi Arabia are not considered final.
31
 This means that investor 
state arbitration may eventually find its way to the national courts of Saudi Arabia on an appeal 
under the auspices of article III of the NYC. 
Arbitration is the preferred method of dispute resolution between private investors and the state 
or private persons due to party autonomy and competence-competence of the tribunal. 
Ultimately, the idea is to avoid litigation or the existence of formal adjudication, for obvious 
reasons. Indeed, subject to such hostile legal tension the private investor will not have confidence 
in the ability of the judiciary of the host state to be impartial in a matter involving an alien and 
the government whom it is paid to serve.
32
 The fact that disputants are at liberty to challenge the 
final award defeats the purpose of arbitration agreement and party autonomy. 
Most investors argue that justice delayed is justice denied. Moreover, article 6 of the Saudi 
Arabian Law of 1983
33
 confers jurisdiction upon the Board of Grievances to hear and determine 
an application designed to enforce arbitration agreements.
34
 This can be perceived as a method of 
eventually circumventing delays later on when the validity of the arbitration agreement is 
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challenged. For obvious reasons if the Board of Grievances approves the agreement, a 
subsequent challenger will be futile. 
This clearly calls or invites a number of problems in that it provides for excessive intrusion into 
the concept of party autonomy, which the parties to an arbitration agreement had avoided. Saudi 
Arabia does not consider the UNCITRAL Model Law when considering enforcement of foreign 
arbitral awards. The Model Law is clear. Redfern and Hunter states: ‘The Model Law is a major 
success and it is entirely simple and sets out the arbitration process in a manner that can be 
understood by virtually anyone who can read.’
35
 Although Redfern and Hunter considers the 
UNCITRAL Model Law a blessing, Saudi Arabia cannot comply with it due to its public policy, 
whereby it does not consider any law that is not Islamic law to be supreme. 
Accordingly, the researcher argues that there are apparent inherent difficulties created by both 
article III of the NYC and the Saudi Arabian arbitral laws. The NYC guarantees enforcement of 
foreign arbitral award in contracting states, while Saudi Arabia’s procedural laws under 
arbitration law permit the Board of Grievances to disallow foreign arbitration or enforcement of 
a foreign arbitral award or provisions of arbitration agreement if the party loses a dispute with 
the Board. The Board of Grievances will not dismiss the process for want of jurisdiction 
automatically and may proceed to hear the case itself. The enforcement of foreign arbitral awards 
is too problematic in Saudi Arabia despite the accession of Saudi Arabia to the NYC. For 
example, under the Convention an award is final and binding; under Saudi Arabian law, an 
award that is not final is subject to appeal, provided the appeal is lodged within fifteen days of 
issue. Therefore, if an appeal is not filed with the fifteen days, the award is considered not 
binding and therefore the court before whom enforcement is sought may vacate the award 
pursuant to article V (1) of the Convention. If an appeal is filed, then obviously that appeal will 
render the award non-binding and final until such time as the appellate process is exhausted. 
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Article V of the NYC is problematic in Saudi Arabia when it comes to enforcement of foreign 
arbitral awards. By virtue of article 20 of the Arbitration Law of Saudi Arabia, an award is not 
enforceable unless it has been approved by the Board of Grievances. This means that a person 
seeking to enforce arbitration has to first lodge an application with the Board and participate in 
the hearing, thereby necessitating an examination of the merits of the case, which merits will be 
visited for the purpose of determining whether or not the award is enforceable pursuant to 
Islamic law. Since an award becomes final and binding only when this Board has approved it. 
The Board’s decision equates to the same level of a judgment of both domestic and foreign 
arbitral awards. Ironically the NYC is designed in a manner so as to prevent national court 
supervision by limiting intrusive national courts’ supervision by limiting the procedural 
grounds.
36
  Articles III and V enable Saudi Arabia to permit intrusive government intervention in 
the arbitral process, which cannot bode well for the arbitrability of investment contracts. Foreign 
investors presumably choose arbitration for the purpose of escaping the state control process 
with a view to having a neutral third party presiding over the dispute. 
This degree of Saudi Arabian control of the arbitration process and refusal of recognition and 
enforcement of foreign arbitral awards separates Saudi Arabia from other countries. It is against 
the spirit of the NYC, yet at the same time it is consistent with articles III and V thereof. 
In analysis, Saudi Arabian courts should not only be limited to the literal approach of 
interpretation of the Convention, but a wide purposive should be applied, so as to attract 
investors who seek to see that their foreign arbitral awards are enforced. In addition, since Saudi 
Arabia is party to the Washington Convention, which ensures that an award is not submitted to 
the national court for annulment by virtue of article 52, courts should limit annulment of final 
awards in Saudi Arabia. The Washington Convention to which Saudi Arabia is a party provides 
under article 53 that an award shall not be binding on the parties and shall not be subject to 
appeal or to any other remedy except those provide for in that Convention. 
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Urgent reform is required in Saudi Arabia on the grounds that out of 181 economies in the world 
Saudi Arabia ranks 137th in the recognition and enforcement of foreign arbitral awards. This 
confirms that Saudi Arabia continues to lag behind when it comes to contract enforcement and 
implementation of foreign decisions. 
This calls for urgent comprehensive reform to the judicial systems of Saudi Arabia and 
corresponding amendments to the Saudi Arabian law on arbitration, in order to ensure that the 
current law is compatible with the purposes and the philosophy of arbitration which are of wider 
application in many jurisdictions and in order to assess how far it is able to cope with the signed 
conventions and regional and international developments related to arbitration. A classic 
explanation of this saga is illustrated in the leading case of Saudi Arabia v Arabian American Oil 
Company,
37
 where it was held that the legal system of enforcing foreign arbitral awards is still in 
embryo form in the schools of Muslim Fiqh. In other words, this case illustrated that Saudi 
Arabian Law on arbitration was too rigid
38
 in enforcement of foreign arbitral awards. It should, 
however, be noted that since this case Saudi Arabia has been gradually changing its attitudes to 
arbitration and progress has been made in the creation of mechanisms for the resolution of 
commercial disputes involving international parties.
39
 It is of importance to note that the 
Kingdom of Saudi Arabia is also a signatory to the ICSID Convention,
40
 which clearly promotes 
that recognition and enforcement of foreign arbitral awards. In other words, a final award should 
be treated like a court judgment with automatic recognition and Saudi Arabia should not be 
viewed as recalcitrant by the World Bank authorities. 
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7.3 The Kingdom of Bahrain 
In 1783, Bahrain was founded by the Khalifa family. After Bahrain and the UK agreed to stop 
plunder and piracy in 1820, Bahrain acquired the status of British protectorate in 1880 and only 
became independent in 1970.
41
 After coming into power in March 1999, Sheikh Hamid Ibn Isa 
Khalifa set about promoting democracy and openness in Bahrain. Thus, in 2001 a national 
referendum was organised, in which the population could cast their votes for the very first time. 
In the subsequent year, a new constitution was enacted. Hence, Bahrain became a constitutional 
monarchy and from February 2002 its official title has been the Kingdom of Bahrain.
42
 The 
constitution consisted of five sections with a total of 125 articles, namely, the fundamental 
structure of society, public rights and obligations, public authorities, general provisions, as well 
as financial matters. 
It is debatable whether indeed Bahrain is ruled with the doctrine of separation of power and rule 
of law under the new Constitution.
43
 The executive is composed of the prime minister and 
ministers and is responsible for protection of state interests. A point to consider is that the king 
has the power to dismiss the executive with no consultation. The new Constitution is based on 
the separation of the executive, legislative and judicial powers, while maintaining cooperation 
between them in accordance with the provisions of the Constitution. None of the three authorities 
may assign any part of its powers stated in the Constitution. Nevertheless, the king has power to 
pass laws without consulting the other arms of government. The king has the right to issue 
legislation,
44
 to hold the ministers answerable,
45
 which should be the role of the legislature, to 
appoint and dismiss the prime ministers,
46
 appoint and dismiss the Consultative Council,
47
 to 
                                                 
41
 Constitution of Bahrain, art 1. 
42
 Amin (n 3) 19-20. 
43
 Constitution of Bahrain, art 32 para A.  
44
 ibid arts 32(b) and 39. 
45
 ibid art 33. 
46
 ibid art 33(d). 
47





chair the higher Judicial Council, to appoint judges,
48
 to conclude decrees,
49
 to dismiss and 
appoint civil servants,
50
 military personnel and political representatives in foreign states and to 
deal with international organization. 
7.3.1 The Judicial Framework of Bahrain 
Bahrain’s judicial structure
51
 is composed of the following: 
(a) Islamic law, or Sharia, which has jurisdiction over all issues related to the personal status 
of Muslims, both citizens and non-citizens.
52
 Sharia has jurisdiction over inheritance, 
gifts, wills, and donations (waqf). In Bahrain, Islamic law is composed of two sects: The 
Sunni model and the Shia model. Sharia Courts are classified into two: The Senior Court 
and the High Court of Appeal. All courts at both levels are presided over by the two 
sects, the followers of Sunni practice and Shia practice. Appeals in these courts are 
composed of two judges; in the event of disagreement the Minister of Justice has the 
power to appoint the third judge and the decision will be determined by a majority vote. 
(b) Constitutional law, which provides that all legislative enactment should be in accordance 
with the constitutional provisions. Law No 8 of 1989 established the Supreme Court or 
Court Cassation, which serves as the final court of appeal for civil, commercial and 
criminal matters. In additional cases that for non-Muslims are dealt by the same court. 
The Court Cassation is composed of a chairman, and three judges who are appointed by a 
decree. In practice, civil courts do not invoke rulings of the Sharia or Islamic courts 
unless the issue is concerned with inheritance. 
It is very clear from the above structure and the substantive laws that the parties prefer to access 
civil courts than Sharia Courts and that Bahrain operates a mixed system, wherein secular law 
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plays a dominant role. The rationale has even permeated fields that would otherwise be viewed 
as sacrosanct to Islamic legal theological thinking, as is the case with riba (interest) whose 
prohibition is clearly prohibited under Islam Law. It should be noted that in the real world there 
is no Islamic law application in all the Gulf States, this has impeded the introduction of a 
progressive commercial arbitration legislation. The lack of enforcement of foreign arbitral 
awards does not match trends of modern commerce. 
7.3.2 The Law Governing Arbitration and Enforcement of Foreign Arbitral Awards 
Arbitration as a mechanism for resolving commercial disputes has been recognised in Bahrain 
since before World War I, when disputes surrounding water sites were overseen by the 
customary council in keeping with local customs and following customary international law 
doctrine.
53
 Regulation of arbitration in Bahrain takes the form of the Code of Commercial and 
Civil Procedure.
54
 Furthermore, both the NYC and the UNCITRAL Model Law have been 
ratified by Bahrain.
55
 Laws concerned with issues of arbitration also exist and disputes regarding 
such issues fall under the jurisdiction of the Chamber of Commerce and Industry of Bahrain. 
Arbitration as a dispute settlement mechanism is specified in the decree law associated with the 
stock exchange organisation;
56
 additionally, this decree law includes a provision for the creation 
of an arbitration commission tasked exclusively with the settlement of Stock Exchange 
transactions. Workers’ rights are also covered by arbitration.
57
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7.3.3 Recognition and Enforcement of Foreign Arbitral Awards in Bahrain 




An arbitral award irrespective of the country of origin, shall be recognised and 
binding, and upon application in writing to the competent court, shall be enforced 
subject to the provisions of this Article 35 and Article 36.
59
  
On face value this adduces that foreign arbitral awards are given effect in Bahrain, in addition 
Bahrain considers its ratification of the New York Convention
60
 on the Recognition and 
Enforcement of Foreign Arbitral Awards,
61
 the Washington Convention,
62
 the Convention on 
Enforcement of Judgment Delegations and the Judicial Notices in the GCC states since 1996.
63
 
Despite of the above ratified conventions Bahrain is a problem to enforcement of foreign arbitral 
awards, especially in cases of conflict of Islamic law and circular laws of none Islamic countries. 
This becomes more cumbersome due to the schools of theology that govern Sharia, which are 
interpreted differently from the sects, for example; the Shia sect on one side and Sunni sect, on 
another side. To a non-Muslim seeking enforcement in Bahrain such complexity needs to be 
known to him before seeking enforcement of a foreign arbitral award, due to the fact that the 
courts construe convention in computability with their schools of thought. There is a crisis 
between Western states and Islamic law in application of enforcement of foreign arbitral awards, 
for example; in the case of Beximco Phamacuticals v Shamil Bank of Bahrain,
64
 the English 
Court of Appeal dismissed the propriety Islamic law as governing law of contract, arguing that 
the concept of governing law especially for the purpose of the Rome Convention of the 
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Applicable to contractual obligations refers to legal systems as a whole, as would be the case 
with Egypt, England or Bahrain. The court in this case held that Islamic law did not constitute a 
legal system despite its entrenchment in the Quran and supremacy in Bahrain and other GCC 
states. From the facts of the case it is of great importance, when one is considering enforcement 
of a foreign arbitral award, that the contract should be explicitly clear to avoid ambiguities that 




The researcher advances his opinion that, in this case, subject to the supremacy of the Quran in 
Bahrain, party autonomy of the parties and separability, the court owed a duty to enforce the 
foreign arbitral award. Indeed, this case provides a very negative narrative to Islamic states. This 
was not the main aim of the NYC or the ISCID or Washington Conventions to which Bahrain is 
a signatory. 
 In USA for example; the USA Court Rhodes v ITT Sheraton Corp,
66
 the Court held that Saudi 
Arabia was not a forum for enforcement of an arbitral awards, due to the application of Sharia, 
especially in the event of conflict between Shia and Sunni, as evident from the case of Jivraj v 
Hashwani
67
 where it was held that a tribunal composed of only Ismails was contrary to the 
arbitration agreement. By way of illustration there is a discrepancy as to whether commercial 
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The monarchical state of Qatar has been ruled by the Al Thani family since the 1800s.
68
 The 
treaty signed by the Qatar Sheikh and the UK in 1916 made Qatar a British protectorate. The 
terms of the treaty were that Qatar would reserve its territories solely for the UK and would seek 
the UK’s consent before establishing relationships with other states in return for British 
protection against aggression by sea and provision of military aid in the event of aggression by 
land. The treaty was active until Qatar became independent in 1971.
69
 On April 30
th
 2003, the 
1970 Constitution was substituted with a new constitution, which was endorsed by a referendum 
and enforced on June 9
th
 2005. The new constitution placed power firmly in the hands of the Al 
Thani family, in particular the male successors of Hamad Bin Khalifa Bin Hamid Abdullah Bin 
Jassim.
70
  This constitution consists of five sections with a total of 150 articles. 
Although the state of Qatar is a hereditary emirate,
71
 in the context of its legal system Qatar is 
considered to be a civil law jurisdiction. However, it applies Islamic law to aspects of family, 
inheritance, and criminal laws.
72
 The Constitution provides for the legislative authority of the 
Shura Council,
73
 which is composed of 45 members of whom 30 are elected by direct secret 
ballot.
74
 The Emir of Qatar appoints the remaining 15 from among the ministers or any other 
persons.
75
 The Shura Council has the right to exercise legislative powers, approve the general 
policy of the government (for example, the budget) and control the executive.
76
 The Constitution 
provides that the Qatar judiciary should remain independent
77
 and given the influence of the 
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King, its independence as a monarchy is also debatable. The court structure is the Court of 
Cassation, the Court of Appeal and the Court of First Instance. 
7.4.1 Recognition and Enforcement of Foreign Arbitral Awards in Qatar 
The first arbitration law in Qatar was passed in 1963 on the Qatari Chamber of Commerce, 
which established the Chamber of Commission for Settlement in an amicable manner.
78
 It should 
be noted that the Code of Civil and Commercial Procedure now regulates arbitration.
79
 This 
Code does not distinguish between national and international arbitration. The Code of Civil and 
Commercial Procedure provides that foreign arbitral awards are enforceable under the same 
conditions that apply to foreign judgments. Qatar, under the CCP, article 190, provides a clear 
structure for consideration of an arbitration agreement. In other words, its application of capacity 
is compatible with international standards without resorting to the mischief interpretation of the 
schools of thought many other GCC states use, which has ultimately brought conflict. Qatar is a 
signatory to the NYC
80
; Qatar does not have any reservations or reciprocity of the Convention 
when it comes to enforcement of foreign arbitral awards. Qatar may be the landmark state in 
GCC states when one is seeking enforcement of foreign arbitral awards. With its application of 
modern treaties
81
 in its commercial matters it is on such reasoning that the researcher argues that 
Kuwait should adopt Qatar’s modern ways, that has attracted multi-billion-dollar investments, 
including hosting the World Cup in 2022. Under the NYC, Qatar does not restrict enforcement 
under the doctrine of arbitrability law,
82
 the arbitral matters can be settled amicably.
83
 This 
further demonstrates the shortcomings and ambiguity of article 190 of the CCP. The only 
clarification of amicability contained within Arab legal jurisprudence suggests that the following 
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cannot be settled by arbitration: (a) disputes pertaining to validity of termination of marriage, 
incapacity, guardianship and inheritance and (b) disputes relating to criminality, betting and 
gambling, drugs, prostitution, and other immoral activities.
84
 In other words, for the arbitration 
agreement to be given effect the notion of capacity is given paramount effect.
85
 The CCP 
provides that the capacity of a natural person is regulated by the Civil Law.
86
 The CCP also gives 
opportunity to public bodies of government officials or municipalities that have legal personality 
and therefore may exercise the rights of individuals except when limited by law.
87
 It is submitted 
that such institutions also have the right to enter into arbitration as long as there are no any 
statutory restrictions presenting them from doing so.
88
 
Qatar respects the doctrine of party autonomy
89
 as enshrined in the UNCITRAL Model Law,
90
 
which means that the enforcement of foreign arbitral awards subject to an arbitration agreement 
have no hindrance compared to GCC states like Kuwait. It should, however, be noted that the 
Qatari CCP permits a review of awards which is central to the Model Law. Under the CCP, an 
award may be set aside under articles 202-209 under ambiguous conditions and time constraints 
in respect of appeals against awards. There are no clear established grounds in Qatar on the 
appeal process; an award should only be appealed on questions of fact and law. In addition, the 
Qatari CCP provides that an appeal under article 205 is required to be lodged 15 days from the 
date following the notification of the award. In addition, notification should be lodged before the 
Court of Appeal which has original jurisdiction to consider the case.
91
 Alternatively, CCP, article 
207 provides another method of judicial review against an award, namely, setting aside. The real 
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advantage of this article is that it mirrors the NYC
92
 grounds of refusal of an award under article 
V despite slight differences in language. The CCP is still in drastic need of reform in order to 
bring it into line with internationally recognized standards of arbitration law and at least adopt 
the UNCITRAL Model Law on International Commercial Law,
93
 with a positive attitude. Qatar 
was very conservative in its enforcement of foreign arbitral awards and international arbitration, 
in 1957, as evidenced in the words of Sir Alfred Buckhnill in the case of Qatar v The 
International Marine Oil Company:
94
 ‘Islamic law is applied in the state of Qatar but it does not 
contain any principles which would be sufficient to interpret this particular contract.’ With the 
enactments of the ICSID Convention and the NYC there was some change to Qatar’s arbitration 
industry which used to be domestically and internationally rigid. More than 70 countries have 
businesses in Qatar because of the ICSID Convention, the NYC and the UNCITRAL Model 
Law. This signifies that in that last ten years Qatar’s commercial environment and negative 
perception of the courts have rapidly changed. Hence Qatar is becoming the backbone of GCC 
states in commercial investment and enforcement of foreign arbitral awards. 
7.5 The United Arab Emirates 
Founded in 1971, the United Arab Emirates (UAE) is a federation of seven emirates, namely, 
Abu Dhabi, Dubai, Sharjah, Ajman, Um Al Quwain, Fjairah, and Ras Al Khaimah. Before the 
creation of the UAE, these emirates had been British protectorates since the Perpetual Treaty of 
Maritime Truce of 1850.
95
 On December 2
nd
, 1971, the federal constitution of the UAE was 
enacted and in 1996 it was made permanent.
96
  According to this constitution, the matters of 
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foreign affairs, security, nationality and immigration, education, public health and currency are 
relegated to the federal states or governments. Indeed, apart from the matters that the constitution 
expressly allocates to the federation, all other matters fall under the authority and jurisdiction of 
individual emirates.
97
 There are ten sections to the UAE constitution with a total number of 152 
articles.  
7.5.1 The Judicial Framework of the UAE 
The UAE features both federal courts and local courts, however, the Constitution allows for any 
emirate to transfer all or part of its jurisdiction authority to the UAE Federal Judicial Authority.
98
 
All emirates have complied with this directive apart from two states: Dubai and Ras Al 
Khaimah.
99
 The Federal Supreme Court is the highest court in the federal states and handles 
cases between emirates and the government union, which cases can be submitted by any of the 
parties. Constitution interpretation, examination of the constitutional legality of union and local 
laws, interrogation of ministers and senior officials of the union appointed by the decree, crimes 
directly affecting the Federation. Conflict of jurisdiction between union judicial and local 
judicial authorities and lastly the Federal Supreme Court has jurisdiction in interpretation of 
international treaties of conventions ratified for example the application of the NYC. The federal 
court system consists of three levels; primary courts, Appeal Courts and the Supreme Court.
100
 
The federal courts and local courts are divided into civil courts, criminal courts and Sharia 
Courts.
101
 Like other GCC states, the UAE is subject to the schools of theology since Islamic law 
is part of their jurisdiction in all federal states. Within the UAE, Dubai has its commercial laws 
well drafted in English. This means that Dubai courts have judges from leading common law 
jurisdictions, most prominently England and Hong Kong. It should be noted that, given the 
UAE’s tiered legal system, there are obvious problems: (a) there are a number of federal laws 
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that apply to each emirate within the seven emirates of which Dubai and Abu Dhabi are the 
largest. In addition, there are a number of laws at each level of each emirate. 
7.5.2 Arbitration and Rules Governing Enforcement of Foreign Arbitral Awards 
Until 1992, the UAE had no federal laws regulating the arbitration process. However, there are 
now rules relating to arbitration contained in the Civil Procedure.
102
 The Code provides for the 
composition and establishment of an arbitral tribunal,
103
 whereby in the event of arbitration 
agreement in regard to the appointment of arbitrators, the UAE courts are tasked with
104
 making 
appointments which will be final and not subject to appeal. In the UAE, there is no doctrine of 
competence-competence (Kompetenz- Kompetenz) and there are no provisions in the CCP in 
this regard. Unless the parties to arbitration agreement provide that the arbitral tribunal can rule 
on its jurisdiction, it is open to the parties to apply to the UAE courts for a decision on whether a 
dispute referred to arbitration is in fact covered by the arbitration agreement. In the event of such 
a challenge the tribunal must schedule a hearing within thirty days from the acceptance of the 
appointment of the arbitration agreement,
105
 subject to specification of the terms of reference.
106
 
Any witness testimony will be on oath, and an award must be rendered within six months from 
the date of the first hearing.
107
 In such proceedings there are no stringent conditions attached to 
evidence in the UAE; the parties are free to choose the language of the seat.
108
 In arbitration 
agreements the principle of capacity is taken seriously in the UAE as a potential ground for lack 
of enforcement.
109
 Therefore it is very important for the parties planning to have arbitration in 
the UAE to confirm, when entering into contracts, that the signatories have specific authority to 
agree to arbitration. One of the common problems is that is not easy to determine whether or not 
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one is dealing with a government entity or not. In this regard a party to an arbitration agreement 
should be aware of the following: 
(a) Federal- level:  any federal government departments entering into a contract which 
includes an arbitration clause must obtain the prior approval of the Council of Ministers 
after being reviewed by the Ministry of Justice.
110
 In addition, the Government of Dubai 
and its agencies shall not enter into a contract to be governed by the laws of anywhere 
other than the UAE.
111
 
(b) Sovereignty immunity: at federal level the CCP contains prohibitions against seizing 
public property owned by the state or one of the emirates for the purpose of enforcement. 
In practice, it is likely to be very difficult to enforce an arbitral award against sovereign 
assets in the UAE.
112
 Any suit against government is subject to approval, thus meaning 




(c) Arbitrability: the CCP expressly excludes certain disputes as being non-arbitrable as a 
matter of UAE law. Any such issues may be subject to public policy, which means that 
this will be a case falling under the jurisdiction of the UAE courts. 
(d)  There is no right to appeal an arbitral award in the UAE if the enforcement of an award 
was domestic on grounds of: the lack of validity of an agreement; the time of the arbitral 
tribunal to render an award has exceeded or there was a flaw in the appointment of the 
tribunal; and there is a procedural irregularity in the award.
114
 In addition, for an award to 
be enforced, it must be ratified by a UAE court. Hence parties seeking to apply to a UAE 
court to ratify an award are required to follow the same steps as if they were bringing an 
action in the court of first instance in the appropriate local or federal court, subject to 
issuing a claim form and supporting documents of evidence. By reason of this ambiguity 
                                                 
110
 Council of Ministers Decision No 406/ 2/Council of Ministers Decision No 406/ 222003 dated 15/9/2003. 
111
 Dubai Instruction Order of 6 February 1988; Law on Dubai Government Contract Law No 6 of 1997, art 36. 
112
 CCP, art 247. 
113
 Dubai Law No 3 of 1996 concerning government claims. 
114





it is for the court to annul the award or ratify it. Accordingly, it is of great importance 
from the researcher’s view point that all procedural requirements of UAE law are 
complied with during the course of arbitration, particularly those highlighted above that 
may be different to a number of other Western jurisdictions, which assume that 
enforcement in Dubai is automatic. 
7.5.3 Recognition and Enforcement of Foreign Arbitral Awards in the UAE 
According to article 236 of the UAE on Civil Procedure, implementation of foreign arbitral 
awards is subject to the conditions associated with foreign judgement implementation.
 115
  A 
number of international conventions allowing implementation of foreign arbitral awards have 
been integrated by the UAE into its federal legislation.
 116
 The Washington Convention,
 117
  the 
Riyadh Convention, the Convention on Enforcement of Judgement Delegation and Judicial 
Notices and most importantly the NYC,
 118
 are among those international conventions. 
In 2006, the UAE became a party to the long-awaited NYC,
119
 pursuant to article 5 of which the 
UAE courts must enforce foreign arbitral awards unless the grounds to resist enforcement in the 
NYC are satisfied. Before the UAE ratified the NYC, foreign arbitral awards were subject to the 
UAE courts, and awards were easily set aside on a number of grounds which are broader than the 
permitted grounds under the NYC. Despite the ratification of the NYC it was still debatable 
whether UAE courts would refer to the CCP when dealing with foreign arbitral awards. 
However, since 2006, there has been much progress in regard to enforcement of foreign arbitral 
awards in the UAE; for example, in the case of Airmech v Macsteel
120
 in September 2012, the 
Court of Cassation in Dubai, which is the highest court in Dubai, enforced two foreign arbitral 
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awards. The decision was particularly welcomed by the arbitration community as the court gave 
an unequivocal ruling that foreign arbitral awards will be enforced in Dubai in accordance with 
UAE international treaty obligations under the NYC and noted that the CCP was not relevant in 
the context of foreign arbitral awards. It should, however, be noted that in December 2012, the 
Dubai Court of First Instance declined to enforce a foreign arbitral award from Paris under the 
ICC Rules, against the Government of the Republic of Sudan. The court in this case did not refer 
either to the NYC
121
 or the CCP provisions and simply concluded that the UAE courts did not 
have jurisdiction to hear the dispute because (a) the parties were not in the UAE and (b) the 
subject matter of the dispute had been performed outside the UAE. This was a surprising 
decision, not least because of the following reasons: 
(a) As a matter of UAE law, the provisions in the CCP on enforcing foreign judgments do 
not state that UAE courts must have jurisdiction to hear the claim; indeed, in many 
circumstances, if it is a matter that falls within the jurisdiction of the UAE, the court will 
not enforce the foreign judgment. The provisions that the court relied on to conclude that 
it did not have jurisdiction are expressed in the CCP as being ‘without prejudice’ to 
international convention between the UAE and other countries. 
(b) Under the NYC, enforcement does not depend on the award debtor having a geographical 
nexus to the country where the enforcement is sought. All that is required is that the 
award creditor presents to the enforcing court, in other words, there must be presentation 
of an original certified copy of the foreign arbitration award, and an original certified of 
the arbitration agreement. 
From the arguments advanced by the UAE court, it is not yet known whether the Sudan decision 
will be appealed; given the passage of time an appeal seems to be unlikely. The researcher 
further argues that if the decision is not appealed, it is to be hoped that it will not be followed by 
other UAE courts in the future given the general pro-enforcement approach of the UAE courts in 
recent years. Overall, therefore, while the first instance decision in Sudan is concerning and one 
                                                 
121





that a foreign investor should most definitely be aware of, there are still a number of positive 
reasons to hope that it will be either appealed or not followed in the future. Dubai is planning 
further amendments to attract foreign investors, and this means that any mistakes as to lack of 
enforcement of foreign arbitral awards will be taken into account by the legislators. The Supreme 
Court of Court Cassation is likely to fill in the gaps in the law if there is no amendment to the 
CCP or if the courts are still in a quagmire in matters pertaining to enforcement of foreign 
arbitral awards. 
In a recent case the Dubai Court of Cassation in a commercial challenge
122
 set out the grounds 
for annulment of an award under article 216 of the CCP and gave eight reasons, showing that 
despite article 216 of the CCP courts may enumerate a different number of grounds for 
annulment, though mostly similar. It should be noted that despite the ambiguity of the Sudan 
case, the UAE courts do not now consider public policy to be a ground to set aside a foreign 
arbitral award under article 216. The UAE courts have advanced the application of the NYC in a 
very open purposive approach.
123
 For example, Dubai has limited the grounds of nullity 
(examination) in the proceedings of an arbitral award to defence of procedure, due process, and 
the procedures agreed by the parties to an arbitration agreement.
124
 
It is common to all international standards that an arbitration agreement will not be enforced if it 
does not satisfy the requirement of being in writing. The Dubai Court of Cassation,
125
 however, 
reversed the appellate court’s annulment of an arbitral award, stating that the contested decision 
misapplied the law regarding the inclusion of the arbitration agreement. Instead the Court of 
Cassation
126
 stated that article 212(5) does not provide that the arbitral award should initially 
contain the entire arbitration agreement but should only mention its content.
127
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Due process is the main ground for setting aside an award. An arbitral award, however, may be 
set aside for violation of due process if there is lack of notice to either party of the appointment 
of arbitrators and of the arbitration proceedings.
128
 Due process may be violated if there is a 
violation of a party’s right to be heard
129
 the right to present a case
130
 and submit a defence. 
Additionally, the parties must be treated equally
131
 with no bias by the court.
132
 In the Dubai 
Court of Cassation, Commercial Chamber, Action No 268 of 2007, in a case involving an 
allegation of forgery of court-admitted documents, the court (before rejecting the appeal) stated 




The country of Oman is governed by the Al Bu Said family and this has been the case since 
around 1750. Oman is governed by an absolute monarchy. In 1891, despite the fact that Oman 
was practically subject to British protection, Britain did not concede this. Furthermore, Oman 
was not colonised.
134
  Indeed, Oman was secluded until 1970, triggered by Sultan Qaboos 
ousting his predecessor.
135
 There has been significant revitalisation in government and politics in 
general, and also in finance, society and culture.
136
 This has been catalysed by the Sultan. 
However, Oman established a legal system after many of the Gulf States.
137
 
Royal Decree Number 101/96 outlined the Basic Law of the Sultanate of Oman. It was released 
on 6
th
 November 1996 and with it, Oman became the final member of the Gulf Cooperation 
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Council to obtain a written constitution.
138
 The constitution is made up of eighty-one articles 
which are categorised into seven sections. The seven sections detail the judiciary, the state, the 
governmental structure, public rights and duties, the values directing state policy and the head of 
state. Indeed, Article 5 submits that the governmental structure is one of a hereditary sultanate 
and it dictates that the leadership role should be occupied by a man who is a descendant of 
Sayyid Turki bin Said bin Sultan. There are three main foundations of the law in Oman. They are 
Islamic law, the constitution and legislation. According to the Basic Law, the Islamic Sharia 
must be the foundation of all legislation.
139
 Article 79 of the Basic Law dictates that every law 
and process that is capable of enforcement under the legal system, should follow the Basic Law, 




The constitution outlines three specific elements of government. These are the executive, the 
legislature and the judiciary. The separation of powers is incomplete however, because the 
powers of the executive and the legislature are both reserved for the Sultan. The Sultan is the 
sole executor of the executive powers. He is the representative of Oman for all state affairs. He 
acts as the Prime Minister and leads the Council of Ministers.
141
 This Council aids the Sultan and 
supports him in the completion of all necessary state tasks and affairs.
142
 Indeed, the Sultan is 
responsible for engaging a Deputy Prime Minister and he also selects the Ministers and many 
other important positions. He also has the power to discharge anyone occupying these roles. The 




The legislature in Oman is the Oman Council. It is formed of two sections, namely the Council 
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of State and the Majlis Al-Shar.
144
 Those in the Council of State are selected by the Sultan,
145
 
whereas the Shura Council has elected representatives and they come from many areas of the 
country.
146
 The legislature is essentially only an advisory body.
147
 The constitution, in the Basic 
Law, assures the impartiality and separation of the judiciary and it does so in Articles 60 and 61. 
There are three ranks of courts as outlined by Royal Decree Number 90 of 1999. It was 
implemented in June 2000 and instigated the preliminary and appeal courts, as well as the 
Supreme Court. Every case, except administrative ones, can be examined in the three types of 
courts. Administrative cases are examined by the administrative court, which is an impartial 




Arbitration used to be regulated by the Ibadi School. This meant that arbitration arrangements 
were valid. However, these arrangements were not mandatory or restrictive. Despite this, real 
arbitral decisions were binding.
149
 After 1984, a Royal Decree provided the Regulations 
regarding the Board for the Settlement of Commercial disputes. Within Articles 59-68, 
arbitration was controlled.
150
 However, in 1997, the articles that were divergent to Royal Decree 
Number 47/97, were repealed. The UNCITRAL legal model is the foundation for the current 
arbitration law in Oman. Furthermore, arbitration can now ensue after an appeal is lodged by 
anyone with sufficient capacity and interest in any issue that could be directed to arbitration, or 
in any issue that falls outside the jurisdiction of the competent court of Oman. This is according 
to the Regulation and Privatisation of the Electricity and Water Related Sector, as pronounced by 
Royal Decree Number 78 of 2004.
151
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7.6.1 Recognition and Enforcement of Foreign Arbitral Awards in Oman  
The acknowledgement and application of foreign arbitration decisions can be implemented by 
both state laws, and relevant international agreements. Courts did not previously have the power 
to acknowledge and apply foreign decisions. Royal Decree Number 13/97 changed this,
152
 but 
was then repealed by the Decree regarding Civil and Commercial Procedure Code. Following 
this, in 2002, Articles 352 and 353 of the Code of Civil and Commercial Procedures stipulated 
the new laws regarding the application of foreign decisions.
153
 Furthermore, the Washington 




 The New York Convention 1958 was also 
ratified by Oman in 25
th
 February 1999, and when it was implemented on the 26
th
 May 1999 
without any reservation.
155
 Moreover, Oman has now acceded to the Convention on the 




 Unlike Kuwait, Oman generally follows the NYC with regard to the recognition and 
enforcement of foreign arbitral awards, because in Oman there is support for the party autonomy. 
Under the Oman Civil and Commercial Procedure Code (OCCPC),
157
 a foreign award cannot be 
enforced if it is not issued by a competent tribunal.
158
 In other words, Oman supports the doctrine 
of competence-competence and party autonomy, which are key principles in arbitral 
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 The Omani court in the capital Muscat held that an arbitral tribunal has the 
competency to settle disputes pertaining to the arbitration agreement.
160
  Although the Oman 
CCPC provides that a foreign award will not be enforced if it breaches the Oman Law,
161
 the 
application of public policy
162
 does not limit the enforcement as in the case of Kuwait, where 
enforcement of a foreign award subject is to review by the courts
163
 and to Arabic language.
164
 In 




 trust the system 
that, in the case of disputes, their foreign arbitral awards will be recognised and enforced by 
courts, without protracted conflicts between the courts and arbitrators.  
The Oman law on enforcement further considers that a foreign award to be enforced should be 
binding at the law of the seat of arbitration under the applicable law.
167
 The lack of reservation of 
the New York Convention under Article 1(3) is another landmark success of recognition and 





 when it comes to enforcement of foreign arbitral awards. All foreign 
arbitral awards under Oman jurisdiction that have been final and binding are automatically 
enforceable,
170
 which indeed reflects the NYC as provided under Article V (1) (e). The Oman 
approach to international arbitration is more liberal,
171
 in that its public policy definition is not 
subject to the restrictive regime of Islamic jurisprudence
172
 but governed by the universality 
                                                 
159
 Decree 29/2002, art 352(1) and 353. 
160
 Sultanate of Oman, Commercial Circuit Muscat, Appeal No. 199/ 2008, hearing held on 7 May 2008. 
161
Jalila Ahmed, Enforcement of Foreign Arbitral Judgment in some Arab Countries-Legal Provisions and Court 
Precedent: Focus on Bahrain; (1999) 14 Arb Law Quarterly 169, 175. 
162
 Sultani Decree 13/97, art 120. 
163
 Kuwait CCP, art185. 
164
 Ibid, art183. 
165
 Sultani Decree 29/2002(Oman), art 352(3). 
166
 Ibid art 352(2). 
167
 Ibid art 353. 
168
 UAE Dubai Court of Cassation Judgement 267/99 (November 1999); Dubai Court Cassation Judgement 17/2001 
(3rd October 2001). 
169
 Qatar Law No.13 of 1990 on Civil and Commercial Procedures, art380 (c). 
170
 Sultani decree 29/2002, art 352. 
171
 Alan Redfern and Martin Hunter, Law and Practice of International Commercial Arbitration (4
th
 edn, Sweet & 
Maxwel 2005) 13. 
172





principle of international recognition of foreign arbitral awards under the NYC.
173
 Indeed, this 
adduces that the Oman approach needs to be taken into account by Kuwait if the latter is to 
attract foreign investors. The Islamic schools of the theology are afforded less power and 
authority, in order to allow or to inspire confidence in non-Islamic corporations or countries 
regarding the ability to enforce their foreign awards in Oman.  
An award that is not international in nature
174
 will not be set aside by the Oman Court if the 
foreign court applied Oman law pursuant to the choice of law of the parties’
175
 arbitration 
agreement or arbitral clause,
176
 even if the award is in principle in contravention with Islamic 
jurisprudence, for example, interest (riba).
177
 Moreover, in Oman, an award will be set aside if 
there is no valid agreement among the parties or the agreement is null and void.
178
 This was 
evident in the well-known case of Rotana Hotel Management Corp Ltd v Gulf Hotels (Oman) Co 
Ltd,
179
 where the Supreme Court stated that an arbitral award could be set aside in Oman if there 
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This chapter has examined the enforcement of foreign arbitral awards in GCC states and showed 
that, although GCC states have ratified similar conventions, their applicability is quite different 
when it comes to enforcement. 
 Islamic law based on the school of theology has caused conflict in the application of modern 
conventions; for example, in Saudi Arabia, Qatar and Bahrain, the Sharia jurisprudence is against 
interest (riba), which in modern commerce is part of the final judgment. There is another 
problem where there are two sects who both claim to be Muslim but they apply their reasoning 
differently from other GCC states, as in the case of the Kingdom of Bahrain. In Bahrain, the 
Islamic courts are composed of two sects, which have a different adherence to Islamic 
jurisprudence. This creates difficulties for non-Muslims who seek to enforce a foreign arbitral 
award in Bahrain. Unless Bahrain revises its Islamic approach, its investment will be hindered. 
Since Bahrain has embraced the UNCITRAL Model Law and ratified the NYC, all foreign 
arbitral awards should be given effect in conformity with the Convention rights and procedures. 
This thesis showed how Saudi Arabia’s performance declined from 181 to 137, due to its poor 
compliance with international conventions, especially the NYC. The researcher, in his 
examination, argued that there is an urgent need for Saudi Arabia to comply with the 
Conventions signed. There is a conflict between Saudi Arabian Law and the modern circular 
law.
181
 Jurists should not only be limited to Hanbali theology but all the schools of theology of 
Islamic fiqh or jurisprudence. In order to harmonize enforcement of foreign arbitral awards they 
should be separated from normal disputes. This will enhance enforcement and will open up doors 
to investors who fear that countries confiscating their assets under public policy or conservative 
application of UNCITRAL
182
 or the NYC, since the domestic regulations do not welcome 
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foreign enforcement of awards. The current researcher argues that Saudi Arabia’s legislative 
authority should revisit and update the current Saudi arbitration law and its implementing 
regulations, in order to satisfy the requirements of an effective and modern legislation in the 
field. It should be redrawn completely to apply the Model Law in a similar way to that of the 
Egyptian Arbitration Law or the UAE and Saudi lawyers should advocate for the Chamber of 
Commerce to be more involved in the process of enforcement of foreign arbitral awards. The 
national courts should loosen their tight surveillance and control over the arbitration process and 
be more supportive, rather than serving as an interference, in order to ensure that the arbitration 
process remains independent from judicial authorities based on the competence and separability 
doctrines. 
Although Qatar is a member of the GCC, there have been enormous changes in recent years in 
the advancement of enforcement of foreign arbitral awards; however, there is still a lacuna in the 
law governing arbitration that needs urgent construction by the courts in order to comply with 
international enforcement of foreign arbitral awards. Since Qatar is also a member of ICSID, 
Qatar will undoubtedly enforce foreign arbitral awards in a better format. The fact is that since 
Qatar is expecting to host the World Cup, whereby all disputes emanating from sports are subject 
to arbitration, ICC, or ICSID,
183
 there is a good likelihood that in the next few years Qatar will 
be at the forefront in the enforcement of foreign arbitral awards. 
The UAE is a signatory to GCC conventions, the NYC and UNCITRAL. This thesis has 
examined the latest cases on the UAE’s position in regard to enforcement of foreign arbitral 
awards. It would be unfair if the world did not acknowledge that in all GCC states the leading 
authority in enforcement of foreign arbitral awards is the UAE. It has managed to excel in this 
practice through limiting the Code of Civil on Commercial Procedure to domestic, disputes and 
leaving all cases pertaining to enforcement of foreign arbitral awards to the NYC. The 
application of the NYC is excellent, where its approach to grounds of refusal or setting aside an 
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award is very minor.
184
 This means that few foreign arbitral awards, if any at all, will be refused 
enforcement by the Court of Cassation, because minor irregularities will not warrant refusal. 
Indeed, if other GCC states apply the UAE approach the Middle East will have the biggest centre 
of arbitration after London, Paris and Hong Kong. There is no doubt that the UAE has an 
arbitration centre that is friendly to Western countries, and this is an advantage and a tremendous 
boost to its economy. 
Oman is a member of the GCC.
185
 The country has undergone enormous changes in recent years 
with respect to the advancement of enforcement of foreign arbitral awards; the law governing 
arbitration truly complies with the universality principle of the NYC. In other words, there is no 
reservation of the NYC.
186
  Indeed such an approach opens doors for foreign investors, who are 
assured that in case of disputes awards will be given recognition and enforcement in Oman, 




Oman’s liberal approach in regards to enforcement and recognition of awards is on record 
whereby even awards subject to interest are enforced if the party’s award was agreed at the seat 
of arbitration outside Oman but Oman law was the law governing arbitration. The researcher 
argues that all GCC states should adopt the Oman Model due to its foreign friendly approach to 
recognition and enforcement of foreign arbitral awards.  
 It should be noted that the global economy is subject to turbulences caused by oil price 
fluctuations, which can affect the GCC oil industry or OPEC countries. In order for any GCC 
member state to achieve and maintain business competitiveness, they need investment in service 
provision and this can only be achieved if foreign investors are assured that there is a mechanism 
                                                 
184
 Alsamdan (n182) 66-160; Ahmed Alsamdan, ‘Application of Foreign Arbitration Awards in Kuwait’ (March 
1998) Journal of Law, Kuwait University 13-80. 
185
 Abdultawab (n53) 155. 
186
 NYC, art 1(3). 
187
 Kuwait CCP, art 199,185 and 200; Khaled Alyaqout and Tarq Rezq, Al Wasset in the Rules & Principles of 





that allows them to settle their disputes under international arbitration. Otherwise, arbitration 
becomes meaningless; an award that is final and binding to the parties cannot be enforced but has 








CHAPTER 8: CONCLUSION AND RECOMMENDATIONS 
8.1 Conclusion 
The study has sought to explore the legal position of the Kuwaiti laws with regard to recognition 
and enforcement of foreign arbitral awards. More specifically, the study has examined 
circumstances under which Kuwaiti law would recognize and enforce foreign arbitral awards and 
the circumstances under which the Kuwaiti courts would refuse to recognize and enforce foreign 
arbitral awards. Integral to the foregoing research question was the issue of the effectiveness of 
Kuwaiti laws in the realization of a robust dispute resolution regime (through arbitration) that 
would encourage international trade. In assessing the effectiveness of the Kuwaiti laws,
1
 the 
researcher used the provisions of relevant international law instruments and the philosophies or 
circumstances behind their enactments as indicators of effective arbitration regimes.
2
 Deviations 
in Kuwaiti law and practices have been analysed in order to ascertain the reasons for such change 
and to make proposals for reform where necessary. 
This was a qualitative study which analysed primary and secondary sources of law to address the 
research questions. The thesis has cumulatively addressed the research questions in seven 
different but related chapters. 
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 Judicial Arbitration Administration, The Way to the Panels of Judicial Arbitration (How to Resort to the Panels of 
Judicial Arbitration) (Judicial Arbitration Administration, Kuwait 2013) 3-8; Judicial Arbitration Administration, 
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 In the examination conducted in Chapter 1 of the thesis, the researcher found that there is a gap 
in the literature on Kuwait in regards to international arbitration and recognition and enforcement 
of foreign arbitral awards. In other words, prominent scholars (e.g. Gary Born,
3





) on international arbitration have afforded little or no attention to Kuwait, as 
concerns its application of the NYC. No journals have been published to bring to the attention of 
researchers the complexity of the Kuwaiti international regime. There are hardly any cases in 
Kuwait-related databases to provide some insight. During examination of the literature, the 
current researcher found that there is complexity in application of the Islamic schools of theology 
in Kuwait, in line with enforcement of foreign arbitral awards.  Furthermore, by exploring all the 
conventions that Kuwait is party to the researcher found that Arab conventions are unfriendly, 
too restrictive and need to adopt a global village approach, in order for Kuwait and other GCC 
states to retain their economic power with a GDP ratio of 2.88 to the global economy. The 
review of the literature highlighted an urgent need for Kuwait to become friendlier and more 
open towards international arbitration in order to attract capital investment. 
Chapter 2 examined the legal framework relating to the recognition and enforcement of foreign 
arbitral awards in Kuwait by identifying and analysing pertinent national, sub-regional and 
international arbitration laws applicable and relevant to Kuwait. Both domestic and international 
recognition and enforcement regimes were presented. It demonstrated that one of the major 
difficulties associated with the recognition and enforcement of foreign arbitral awards in Kuwait 
was the complexity of its legal framework.
6
 The Kuwaiti Constitution, Islamic law and 
teachings, domestic civil law, and numerous international conventions are all relevant in the 
context of recognition and enforcement of foreign arbitral awards in Kuwait. It was found that 
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the legal framework essentially does provide for the requirements and procedures to enforce 
foreign arbitral awards. 
 Chapter 3 examined the international conventions as sources of enforcement of foreign arbitral 
awards. This chapter examined the New York Convention (NYC), primarily article (V) (1) on 
recognition and enforcement of foreign arbitral awards. The main issue in examination was the 
principle of reciprocity or reservation to the NYC. The reciprocity principle hinders enforcement 
of foreign arbitral awards. It is important to note that strong economies like Australia and Dubai 
have withdrawn from the doctrine of reciprocity or reservation under the NYC under article 1 in 
order to attract investment in their countries. Since Kuwait is also a member of UNCITRAL and 
ICSID, application of reciprocity will hinder international trade in Kuwait and this will affect its 
economic structure. Adopting the Dubai model (since UAE is a member of the GCC
7
 like 
Kuwait) will be a tremendous advantage in the recognition and enforcement of foreign arbitral 
awards. The Arab League Convention to which Kuwait is a signatory, the Amman Convention 
and the Riyadh Convention, that promotes cooperation among GCC states, provides automatic 
recognition and enforcement of foreign arbitral awards. This is not a complete solution, since it 
does not cover judgments of bankruptcy and tax cases which can be enforced as final awards in 
modern commerce. Despite the Arab League there is no uniformity in enforcement of foreign 
arbitral awards among Convention states due to the different applications Islamic theology and 
the mistrust of the Western legal framework pertaining to enforcement of foreign arbitral awards. 
However, for Kuwait to have a better enforcement climate, there is a need to separate domestic 
arbitration from international arbitration so that international arbitration is under the ambit of 
UNCITRAL and the NYC. This will harmonize or reconcile the tension of the Civil Code
8
 in 
regards to arbitration and enforcement of awards. 
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Chapter 4 examined the role of courts in the enforcement of foreign arbitral awards, with 
attention given to the Civil Code and Commercial Procedure, which provides that exequatur, 
must be filed by the Court of First Instance in Kuwait.
9
 In other words, in Kuwait final and 
binding awards are not automatically enforced, unless the courts have examined the award and 
court is the only place with jurisdiction to enforce foreign arbitral awards or judgments.
10
 There 
is still a lacuna in the definition of a foreign arbitral award
11
 since the constitution does not 
provide an explicit definition of what a foreign arbitral award means, simply the application of 
the law on arbitration or the Quran. There are no cases that have brought before Court of 
Cassation of Kuwait to interpret this end game. The courts in Kuwait from the researcher’s point 
of view, need to interpret Kuwaiti arbitration legislation in compatibility with the doctrines of 
competence-competence and separability. It should be noted that the main aim of international 
arbitration is to create a business-supportive environment; this can only happen if justice 
prevails. It is often stated that justice delayed is justice denied: a refusal or delay of enforcement 
of an arbitral award indicates that foreigners may be forced to invest in a host state where the 
conditions of enforcement are compatible with the NYC. The role of courts under the doctrine of 
complementarity and compatibility is to enforce final awards, not to intervene in the arbitration 
process, because people come to arbitration to avoid litigation.
12
 From this background the 
researcher argues that irrespective of the country to the law as stated in the constitution of 
Kuwait,
13
 the award should be based on the agreed by the parties.
14
 
Chapter 5 examined the grounds for refusing recognition and enforcement of foreign arbitral 
awards under the NYC in Kuwait. This chapter demonstrated that Kuwait will defer to the 
determination of the court at the seat of arbitration, both in terms of annulment and the status of 
the award as binding and enforceable (the requirement of double exequatur). Although four 
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grounds were examined in this chapter regarding refusal of recognition and enforcement of a 
foreign arbitral award (incapacity of parties, invalidity of arbitration agreement, unfair 
composition of the tribunal, setting aside, suspending, non-binding nature of an award). 
Chapter 6 examined refusal of recognition and enforcement on grounds of non-arbitrability and 
public policy. The most contentious issue is the arbitrability and public policy due to the 
complexity and controversial nature of the conservative interpretation by Kuwaiti courts in 
regard to recognition and enforcement of foreign arbitral awards. Article V (2) (b) of the NYC 
provides that a state may refuse recognition of an award if it is inconsistent with public policy. In 
regard to the NYC, there no clear procedures to be followed by domestic courts. Hence Kuwaiti 
courts’ use their discretion to decline enforcement of foreign arbitral awards.
15
 It should be noted 





 Kuwaiti courts’ in their interpretation and enforcement of foreign arbitral 
awards, should limit public policy buffer, due to the principle of compliance with contractual 
obligations.
18
 However, from moral perspective view the researcher argues that public policy 
should be limited to corruption, gambling and interest, given the evidence in modern economies 
that Islamic banking is a solution to world recession or economic depression. The NYC provides 
that interest as part of the foreign arbitral award, that such award is final and binding and courts’ 
should enforce it as a judgment. The disadvantages of Islamic finance in commercial settlement 
outweigh the interest concept of the Western circular perspective. 
Chapter 7 of the thesis examined the enforcement of foreign arbitral awards in the GCC. It is 
imperative to note that the application of the NYC to GCC states (mainly the UAE, the Kingdom 
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of Bahrain, and the Kingdom of Saud Arabia, Qatar and Oman) is quite possible.
19
The main 
factors can be attributed to their court structures. For example, Saud Arabia’s court structure is 
composed of the Islamic law (Sharia) Court and the Board of Grievances, which handles 
government disputes. It should be noted that for any arbitration award to be enforced, the Board 
of Grievances has to approve it, especially in cases of corruption, fraud and intellectual property, 
which is different from Qatar. In addition, Saudi Arabia’s Committee for Settlement of 
Commercial Disputes which is duly responsible for international arbitration also examines the 
award, centrally to article 37 of the Riyadh Convention. Although Saudi Arabia is a signatory to 
the NYC, it does not comply with the roles of enforcement of foreign arbitral awards;
20
 neither 
does it consider the automatic enforcement of foreign arbitral awards under the UNCITRAL 
Model Law. The enforcement foreign arbitral awards in Saudi Arabia are at an embryonic stage. 
There is urgent need of reform the Saudi Arabian foreign arbitration to attract international 
investors. 
In regard to the Kingdom of Bahrain, the Code of Civil Procedure deals with enforcement of 
foreign arbitral awards. However, enforcement is subject to application to a competent court as 
provided under CCP, article 36. The enforcement under the NYC is contentious due to a conflict 
between the Islamic law courts of Shia and Sunni. This causes tension when interpreting the 
arbitral procedures of the NYC, as elucidated in the case of Jivraj v Hawshwani,
21
 where the 
Court declined enforcement due to the composition of the arbitral tribunal composed of Ismails, 
who of the Shia sect under the Islamic jurisprudence of Bahrain. As regards Qatar, the CCP 
respects the doctrine of party autonomy, which means that enforcement of foreign arbitral 
awards is not hindered since it respects the UNCITRAL Model Law. However, Qatar reviews 
awards subject to article 202 and there no clear grounds as enshrined in article 209. Any appeal 
must be made within 15 days under CCP, article 205. With accession to ICSID, the NYC and 
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with investments in Qatar by Western countries, as well as the hosting of the World Cup in 2022. 
All football cases will be subject to the ICC and foreign arbitral awards will be given direct 
effect or enforcement), it is unlikely that Qatar will decline recognition and enforcement of 
foreign arbitral awards. 
This chapter examined the enforcement of foreign arbitral awards in the UAE and the researcher 
was impressed by the significant contribution Dubai has provided in regard to enforcement of 
foreign arbitral awards. Dubai’s CCP is excluded in matters relating to foreign disputes or 
international arbitration. There is no reciprocity when applying the NYC, at least 90% out of 
every 100 cases are enforced in Dubai. This explains why UAE is the leading centre of 
arbitration in the GCC states. In order for Kuwait to be a better place for settlement of arbitration 
disputes or enforcement of foreign arbitral awards, there is an urgent need to adopt the Dubai or 
UAE model.  
This chapter has further examined the state of Oman. The researcher found that Oman’s 
arbitration laws are foreign friendly. In other words, there is no reservation to application of the 
NYC; there is no court monopoly in arbitral proceedings and no restrictive Islamic theology 
applications that could hinder foreign investment. The public policy issue is less strict if an 
award is final and binding even if it is against public policy (e.g. interest). Indeed, every award is 
enforced if it is foreign in nature, if it was final at the seat of arbitration and if the Oman 
arbitration law was part of the parties' arbitration agreement. 
Although the arbitration system in Kuwait is working, it needs some reform to bring it into line 
with other forums of arbitration. Kuwait recognizes and enforces foreign arbitral awards and also 
refuses recognition and enforcement of foreign arbitral awards that are contrary to its public 
policy. A difference exists between recognition and enforcement of foreign arbitral awards under 
the NYC and the awards rendered in the GCC
22
 countries. Under the NYC, the primary 
consideration is the rights of parties under Islamic law; consideration weighs heavily in favour of 
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public policy based on moral and religious codes of the state.
23
 While Kuwait aspires to develop 
at a very fast rate, it is still under Islamic law, which also guides its business law. Now that 
Kuwait has joined the World Trade Organization,
24
 there is a need to reform its arbitration laws 
to facilitate trade and investments and attract foreign investors. 
There are several conclusions which the researcher can draw from this study: 
- A system of multiple sources of law governs the recognition and enforcement of foreign 
arbitral awards in Kuwait. In principle the Kuwaiti Constitution,
25
 Islamic law and 
teachings, various Kuwaiti domestic civil procedure laws
26
 and several international 
conventions are all applicable and relevant in this matter. These may create confusion, 
especially where there are differences in the stipulation of one instrument in relation to 
another. Nevertheless, when thoroughly traversed, it is shown that the requirements for 
enforcement and grounds for refusal are analysed within the framework of the 
requirements and grounds stipulated in the NYC. 
 
- Most of the grounds to refuse recognition and enforcement of foreign arbitral awards 
under the NYC
27
 would be applied narrowly in Kuwait. However, it should be noted that 
there is yet a large amount of published case law on this matter. In some areas there are 
several judicial decisions that can shed light on how Kuwaiti courts will act. 
Nevertheless, based on the comprehensive research on the legal instruments and the vast 
amount of literature on the subject, this conclusion can reasonably be made. 
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- The narrow application of the NYC28 in Kuwait can firstly be attributed to the fact that 
the Arabic version of the NYC obligates the enforcing court to refuse enforcement if one 
of the grounds for refusal is established. This is in contrast to the English text which 
gives the enforcing court the discretion in such situation. This discrepancy in language 
also explains the narrower application of specific grounds such as incapacity. 
 
- The status and application of Islamic law and principles as the supreme law in Kuwait 
does not present a major roadblock for the recognition and enforcement of foreign 
arbitral awards in Kuwait. The area where Islamic law makes the biggest impact is in the 
application of public policy, especially with regard to awards that impose interest (riba). 
Nevertheless, the concept of interest is not absolutely rejected as there remain 
circumstances where awards with interest can be enforced. 
 
- There are certain aspects that may prove to be a major obstacle to the recognition and 
enforcement of foreign arbitral awards in Kuwait. Prominent among these is the rule 
placing the burden of proof regarding the grounds to refuse enforcement on the parties 
that apply for recognition and enforcement. Even though this is just one aspect, the 
researcher submits that it has the severe consequence of adversely affecting the regime 
governing foreign arbitral awards in Kuwait. Another hindrance, which goes against the 
global standard is the requirement for double exequatur. 
8.2 Recommendations 
Given the findings of this study, the following suggestions are made: 
Consistency: Based on the examination conducted in Chapter 2, the researcher is of the view 
that Kuwait’s domestic law governing the subject should be amended to bring it in line with its 







international commitments. Naturally, the amendment must also consider Islamic law and 
teachings so as not to violate the supreme law under Kuwait’s Constitution.
29
 In other words the 
drafters of the new constitution should consider the proximity between courts and the arbitral 
tribunal, so that courts effectively support the enforcement of foreign arbitral awards. In addition, 
the new constitution should be free from technicalities or legal jargon that may hinder the 
enforcement of arbitration, mainly the rules governing foreign arbitral awards, the composition 
of a tribunal, the mischief in application and interpretation of the NYC and the main methods of 
challenging a final award.  
It should however be noted that since, the Quran is the supreme law of Kuwait, enforcement of 
interest (riba) may not be a subject that will be allowed easily or be legislated by the National 
Assembly. Given the modern development of Islamic finance which survived economic 
recession, it is still debatable if Kuwait will easily adopt the NYC without reservations. The only 
solution would be setting up a separate arbitration chamber exclusively for foreigners who are 
not Muslims, so that Islamic law is only restricted to Muslims. The schools of theology should be 
interpreted in line with Ijma, supporting the arbitration agreements of the parties. 
 
 Furthermore, it is imperative to note that, since the Quran advocates for enforcement of 
agreements established by the parties, the courts in Kuwait should enforce foreign awards 
without any hindrances or reviews. This would constitute a landmark to the outside world and 
hence foreign investment will increase in Kuwait, so that its economy expenditure will become 
dependent not just on oil but also on foreign capital investments. 
 
Proper documentation and databases: In examination of Chapter 2, the researcher further 
advocates that greater interest must be generated regarding the investigation of the conditions 
and mechanisms of recognition and enforcement of foreign arbitral awards in Kuwait. Due to the 
current lack of reported case law or awards and accompanying literature on the enforcement of 
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the judgments of foreign or national arbitration in Kuwait,
30
 this is also to the benefit of Kuwaiti 
courts so that they can better grasp and understand the various rules regarding arbitration. It is 
hoped that this will in turn encourage a more robust application of international rules and 
standards with regard to enforcement of foreign arbitral awards. There is a need for a database of 
awards or cases to be made available in English, so that foreign investors can trust the arbitration 
system in Kuwait to the same degree that they trust the arbitration system of Dubai, Qatar, 
London, Hong Kong and Paris. 
Judicial capacity building: In examination of Chapter 2, the study recommends that more 
capacity building needs to be conducted and directed towards Kuwaiti judges who will deal with 
the substantive and procedural rules for the recognition and enforcement of foreign arbitral 
awards. A robust system of training and retraining of judges both locally and internationally 
should be put in place.  
There is a problem with the legal framework of Kuwait, which does not welcome foreign 
investment; the arbitration of Kuwait is friendlier to domestic proceedings than to international 
ones. This is due to lack of knowledge or training of judiciary and arbitrators to handle complex 
issues that arise from matters related to foreign investment. This will also address the strict 
approach of courts, the Arabic language, hence promoting harmony and attracting non-Islamic 
states and corporations, as is the case in Qatar and the UAE. 
 
Harmonization: In examination of this Chapter 3, the researcher recommends that there is an 
urgent need for Kuwait to withdraw from the reservation of the NYC article 1(3) in order to 
compete with Qatar, Oman and the UAE that have dominated international arbitration.  The 
NYC should be given effect to its objective in the preamble and its universality principle should 
be adopted by all GCC states. It is known that the London Centre of Arbitration has got offices 
in Dubai; indeed, this has made Dubai the leader of arbitration in the region. The Amman 







Convention is compatible with the Washington Convention, whereby if an award is final and 
binding, it is automatically enforced in signatory states.  
The Convention is composed only of Arab countries and all its proceedings are in Arabic.  The 
researcher calls for opening up doors to non-Arab countries and that awards should be in both 
English and Arabic for ease of understanding. The Riyadh Convention is composed of only six 
states, which is why its scope with the outside world is limited; indeed, this means Kuwait will 
lose its share of the multi-billion world economy. The only solution is to implement the 
UNCITRAL Model Law; which Kuwait has ratified.  
 
The Arab League is composed of eighteen, members and its purpose is enforcement of 
judgements in the signatory states. The convention is no longer a commercial mechanism of 
enforcement of judgement, but a tool used by both Arab and western countries for political 
disputes instead of commercial disputes. It is recommended that another convention on 
commercial arbitration should be initiated among the members of the Arab League.  
 
 Based on the fact that enforcement of arbitration awards is related to a number of regulations in 
Kuwait,
31
 the study recommends reviewing the regulations and making modifications to activate 
and apply international arbitration conventions and resolutions at a local level. In particular, the 
review and modification should clarify the mechanisms of harmonisation of the various legal 
instruments governing recognition and enforcement of foreign arbitral awards in Kuwait.  
 
The analysis conducted by the researcher revealed that the Arabic conventions are incompatible 
with international business or global village. Hence, there is an urgent need to open doors to non-
Arab countries that have a multi-billion market demand. It is against this background that the 
thesis recommends that the Kuwaiti legal structure should be changed, in order to meet the 
demands of commerce and international arbitration. The NYC should not be seen as an enemy by 
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Kuwait, Saudi Arabia and Bahrain, but as a vehicle or a mechanism that harmonizes recognition 
and enforcement of foreign arbitral awards internationally. 
 
Specialist centres: In examination of Chapter 7, the study is in favour of creating a centre in 
Kuwait, specialising in the recognition and enforcement of arbitration decisions in Kuwait, under 
the Ministry of Justice. This would improve current results, as it would act as an alternative to 
the difficulties that may arise in the training and retraining of current judges. 
 This procedure has been implemented by Qatar through membership of the ICC, NYC, and 
UNCITRAL Model Law, and by the UAE, which has opened up specialist centres and has 
specialist arbitration procedures for only international arbitration. Such specialist centres have 
attracted multi-billion investments in the UAE; for example, the London Court of Arbitration has 
an office in Dubai. 
Arbitral proceedings: In examination of Chapter 4, 5 and 6, the researcher recommends that, 
since arbitral proceedings are subject to the intentions of the parties due to the principle of party 
autonomy, there is a need to reflect the Model Law in regard to party autonomy doctrine. This 
doctrine is not respected by the Kuwaiti courts and from a practical point of view this hinders 
investors who fear recourse to courts when disputes arise instead of using the arbitration 
mechanism as a dispute settlement. This means that the issue of arbitrability should not be 
subject to courts but to the arbitration tribunal.  
Tension will thus be diminished when courts set aside an award for reasons of arbitrability. In 
other words, the new Act
32
 should be based on the philosophy of striking a balance between 
respecting the doctrine of party autonomy and the interests of the state in interpreting the NYC. 
In this regard, courts should just compel a reluctant party to implement his/her obligation to 
arbitrate subject to the arbitration agreement. 
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8.3 Future Research 
Other issues relevant to this study that have not been discussed in detail may be a focus of future 
research to enhance scholarship on recognition and enforcement of foreign arbitral awards in 
Kuwait. 
First, given the multitude of international conventions governing this matter in Kuwait, it may be 
useful to conduct a study regarding the relationship and interaction between those conventions. 
Questions that may be dealt with include any possible hierarchy between the conventions as well 
as the consequences of following one convention over the other in a given case. Second, it may 
also be useful to conduct a study regarding the status and effect of international conventions 
regarding recognition and enforcement of foreign arbitral awards within Kuwaiti legal systems. 
This study would enable an in-depth analysis regarding the mechanism for applying international 
conventions in practice, specifically in the context of recognizing and enforcing foreign arbitral 
awards in Kuwaiti courts.
33
 
The application of the NYC by courts in regard to enforcement requires a purposive 
construction. From the research point of view, enforcement of foreign arbitral awards and 
recognition in Kuwait is still at its infancy, and therefore there is enormous potential for research 
in this area using a comparative analysis with civil jurisdiction. 
The arbitrability of foreign arbitral awards will be a great impetus to knowledge. A study that 




The research does not perform a case-by-case analysis of the enforcement of foreign arbitral 
awards. Hence future research could survey cases through developing solutions in the light of the 
text of relevant laws on commerce, which would be of great benefit to enforcement of foreign 
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arbitral awards in Kuwait. Since the thesis only covered recognition and enforcement of foreign 
arbitral awards, future research could cover all arbitral laws in Kuwait. 
With trends of commerce, human rights are another issue that is commonly discussed in 
arbitration cases. There is a need for future research to examine the relationship between 
enforcement of arbitration in Kuwait and human rights. Under rule of law, justice delayed is 




There is an urgent need to harmonize all GCC states to emulate the UAE or Dubai in regard to 
enforcement of foreign arbitral awards. This can be achieved by revisiting the schools of 
theology in a wide scope rather than a narrow scope, in order to meet the demands of the 21st 
century. Scholars of Islamic jurisprudence should be subject to Ijma or Qiyas, since the Quran 
(as the main source of Islamic law under Surat Baqra)
36
 honours agreements of parties and such 
agreements should be executed expeditiously. The refusal of enforcement due to party autonomy 
is against Sharia jurisprudence. Indeed, this thesis will be a remedy to this mischief in Kuwait 
and other GCC states, especially Iran with two different sects (Shia and Sunni Muslims) who 
have different interpretations of the Quran. 
8.4 Contribution to Knowledge 
First and foremost, the contribution of this thesis takes the form of an exploration of the merits of 
reforming the current public policy rules and Islamic law jurisprudence
37
 to attract investors 
from different parts of the world who view Kuwait as a state dominated by Islamic law and 













 This will attract not only investors to Kuwait but also practitioners of 
arbitration from different countries.
39
 
The second contribution of the study consists of filling the gap in the literature on the topic of 
recognition and enforcement of foreign arbitral awards within the specific context of the Kuwaiti 
legal system, a subject that has received limited attention from scholars. 
The third contribution is that it offers information necessary to review the longstanding but 
controversial interpretation of article V of the NYC.
40
 The chapter on the legal development of 
Kuwait explored the problem that Kuwait had in arbitral enforcement, which was later remedied 
by the 1978 Act
41
 after signing the NYC. Furthermore, this thesis will provide a basis for future 
research to analyse the compensation grounds for non-compliance of enforcement of a foreign 
arbitral award. 
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